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CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 - ° Act No. 108, 1996

PREAMBLE

We, the people of South Africa,
Recognise the injustices of our past;
Honour those who suffered for justice and freedom in our land;

Respect those who bave worked to build and develop our
country; and

Believe that South Africa belongs to all who live in it, united in
our diversity.

We therefore, through our freely elected representatives, adopt
this Constitution as the supreme law of the Republic so as to -

Heal the divisions of the past and establish a society based
on democratic values, social justice and
fundamental buman rights;

Lay the foundations for a democratic and open society in
which government is based on the will of the people and
every citizen is equally protected by law;

Improve the quality of life of all citizens and free the
potential of each person; and

Build a united and democratic South Africa able to take its
rightful place as a sovereign state in the family of nations.

May God protect our people.
Nkosi Sikelel’ iAfrika. Morena boloka setjbaba sa beso.

God seén Suid-Afrika. God bless South Africa.
Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.
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Chapter 1 - Founding Provisions

Chapter 1

§ Founding Provisions

Republu of Soulh Afncu |
1.  The Republic of South Africa is one, soverelgn, democranc state
_founded on the following values: . e X

(a} Human dignity, the achievement of cquahty and the
advancement of human rights and frecdoms

(b) ‘ Nori-racialism and non-sexism. -

(c) Supremacy of the consntutron and the rule of law.

(d) Umversal adult suffrage, a national common voters roll,
regular elections and a multl-party system of democratic
government, to ensure accountabllu:y, responsrveness and

* openness. ; S

Supremacy of Constitution

2. This Constitution is the supreme law of the Republnc, law or conduct
inconsistent with it is invalid, and the obligations imposed by it must
be fulfilled.

Citizenship
3. {1 There is a common South Afrlcan cmzenshlp

(2} All citizens are —
(a) equally entu:ch to the rrghts, pnvrleges and benefits of
. citizenship; and - _ -
(b) equally subject to the duties and responsrbllrtres of citizenship.

(3) National legislation must provide for the acquisition, loss and
restoration of citizenship.

National anthem
4.  The national anthem of the Republic is determined by the President by

proclamation.

National flag
5. The national flag of the Republic is black, gold, green, white, red and
blue, as described and sketched in Schedule 1. ‘

Languages

6. (1) The official languages of the Republic are Sepedi, Sesotho,
Setswana, siSwati, Tshivenda, Xitsonga, Afrikaans, Engllsh
isiNdebele, isiXhosa and isiZulu. o
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{2)

{3)

(4)

(3)

Recognising the historically diminished use and status of the
indigenous languages of our people, the state must take pracrical
and positive measures to elevate the status and advance the use of
these languages.

(a) The national government and provincial governments may
use any particular official languages for the purposes of
government, taking into account usage, practicality, expense,
regional circumstances and the balance of the needs and
preferences of the population as a whole or in the province
concerned; but the national government and each provincial -

‘government must use at least two official languages.

(b) Municipalities must take into account the language usage and

 preferences of their residents.

The national government and pfovincjal governments, by
legislative and other measures, must regulate and monitor their
use of official languages. Without detracting from the provisions

of subsection (2), all official languages must enjoy parity of esteem

and must be treated equitably.

A Pan South African Language Board estabhshed by national
legislation must ~
{a) promote, and create conditions for, the devclopmcnt and use
B ' o
(i) all official languages;
(i) the Khoi, Nama and San languages; and
(iii) sign language; and
(b) promote and ensure respect for~
(i} all languages commonly used by communities in South
Africa, including German, Greek, Gujarati, Hindi,
‘Portuguese, Tamil, Telegu and Urdu; and
(i) Arabic, Hebrew, Sanskrit and other languages used for
 religious purposes in South Africa.

'
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C'h'apter_'2

Bill of Rights

Rights
7. (1) ThisBill of nghts is a comerstone of democracy in South Africa.

It enshrines the r1ghts of all people in our country and affirms the
democratic values of human digniry, equality and freedom.

{2) The state must respect, protect, promote and fulfil the rights in the
Bill of Rights. :

{3} The rights in the Bill of Rights are subject to the limitations
contained or referred to in section 36, or elsewhere in the Bill.

Application
8. (1) The Bill of Rights applies to all law, and bmds the leglslature, the
executive, the judiciary and all organs of state.

{2) A provision of the Bill of Rights binds a natural or a juristic
person if, and to the extent that, it is applicable, taking into
account the nature of the right and thc nature of any duty imposed
by the right.

(3) When applying a provision of the Bill of Rights to a natural or
juristic person in terms of subsection (2), a court =
(a) in order to give effect to a right in the Bill, must apply, or if
necessary develop, the common law to the extent that
" legislation does not give effect to that right; and
{b) may develop rules of the common law to limit the right,
provided that the limitation is in accordance w1th section
36(1). S

(4) Aj juristic person is ‘entitled to the nghts in the Bill of Rights to the
extent required by the nature of the rights and the nature of that
juristic person. :

Equality
9. (1) Everyone is equal before the law and has the right to equal
protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and
freedoms. To promote the achievement of equality, legislative and
other measures designed to protect or advance persons, or
categories of persons, disadvantaged by unfair discrimination may
be taken.
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(3) The state may not unfairly discriminate directly or indirectly
against anyone on one or more grounds, including race, gender,
sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against
anyone on one or more grbuhds in terms of subsection (3).
National legislation must be enacted to prevent or prohibit unfair
discrimination.

(5) Discrimination on one or more of the grounds listed in subsection
(3) is unfair unless it is estabhshed that the dlscrimmatxon is faic.

Human dlgmiy
10.  Everyone has inherent dignity and the right to have their dignity
respected and protected.

Life o
11. - Everyone has the right to life.

Freedom and security of the person
12 (1) Everyone has the right to freedom and security of the pcrson,
which includes the right -
(a)} not to be deprived of freedom arbitrarily or without just
cause; - .- . - :
- (b). not to be detained without trial;
(¢} to be free from all forms of v:olenc:e from either pubhc or
private sources;
(d) not to be torturcd in any way, and
(¢} notto be trcatcd or pumshcd in a cruel mhuman or
dcgradmg way.

(2) Everyone has the nght to bOdlIY and psychologlca] integrity, which
~ includes the right - . S S
.. {a). to make decisions concerning rcproduction; ,
(b) to security in and control over their body; and
(c) nottobe sub]ectcd to medical or scxennﬁc experiments
_ w1thout t:hcu' informed consent

Slavery, servitude and forced labour
13.  No one may be subjected to slavery, servitude or forced labour.

Privacy
14.  Everyone has the right to privacy, which includes the right not to have —
(a) their person or home searched;
(b) their property searched;
(¢} their possessions seized; or
{d) the privacy of their communications infringed.
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Freedom of religion; belief and opinion - -
(1) Evéryone has the right to freedom of conscience, rehglon, thought,
belief and opinion.

15.

(2) Religious observances may be conducted at state or state-éided
institutions, provided that -

(a)

(b)
(c)

(3) (a)

(b)

those observances follow rules made by the approprlatc
pubhc authorities; o o
they are conducted on an equltable basis; and
attendance at them is free and voluntary ‘

This scction does not prcvcnt legislation rccogrﬁsing -

(i) marriages concluded under any ti’aditioﬁ,‘ or a system of
religious, personal or family law; or - -

{ii) systems of personai and famxly law under any tradition,
or adhered to by persons profcssmg a parncular rehglon

Recognition in terms of paragragh (a) must be consistent with

 this section and the other provisions of the Constitution.

Freedom of expression
(1} Everyone has the right to freedom of exprcssxon, wh:ch 1nc1udes -

16.

(a)
(b)
()
(d}

freedom of the press and other media;

freedom to receive or impart information or ideas;
freedom of artistic creativity; and -

academic freedom and freedom of scientific research.

(2) The right in subsection (1) does not extend to —

{a)
(b)
(c)

propaganda for war;

incitement of imminent violence; or

advocacy of hatred that is based on race, ethnicity, gender or
religion, and that constitutes incitement to cause harm.

Assembly, demonstration, picket and petition
Everyone has the right, peacefully and unarmed, to assemble, to
‘demonstrate, to picket and to present petitions.

17.

Freedom of association

18. . Everyone has the right to freedom of association.

Political rights

19. (1) Every citizen is free to make polmcal cho1ces, which includes the
right ~ '
(a) to form a political party;

(b}

(c}

to participate in the activities of, or recruit members for, a
political party; and - '
to campaign for a political party or cause.

(2) Every citizen has the right to free, fair and regular elections for
any legislative body established in terms of the Constitution.

(3) Every adult citizen has the right -

- {a)

to vote in elections for any legislative body established in
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terms of the Constitution, and to do so in secret; and - -
(b): to stand for public office and, if elected, to hold office.

Citizenship
20. No citizen may be depr:vcd of cmzensh:p

Freedom of movement and residence .
21. (1) Everyone has the right to freedom of movement.

(2) Everyone ha§ thé right to leave the Republic

{3) Every citizen has the nght o entcr, to remam in and to reside
“anywhere i in, the Republic. ‘

{4) Every cmzcn.has the nght t0a passport.

Freedom of trade, occupation and profession

22, Every citizen has the right to choosé thcir'trade, occupation or

- profession freeiy The pracnce of a trade, occupanon or profession may
be regulated by law.

Labour relations
23. (1) Everyone has the right to fair labour practices.

(2) Every worker has the right —~
(a) to form and join a trade union; 7
{b) to participate in the activities and programmes of a trade
union; and
(¢) tostrike,

(3) Every employer has the right -
_(a) to form and join an employers’ organisation; and
(b} to participate in the activities and programmes of an
employers’ organisation.

{4) Every trade union and every emp[oycrs orgamsatlon has the nght -
(a) to determine its own administration, programmes and activities;
(b} toorganise; and
(¢} to form and join a federation.

{5} Every trade union, employers’ organisation and employer has the
right to engage in collective bargaining. National legislation may ..
be enacted to regulate collective bargaining. To the extent that the
legislation may limit a right in this Chapter, the limitation must
comply with section 36(1). '

- (6) National legislation may recognise union security arrangements
contained in collective agreements. To the extent that the
legislation may limit a right in this Chapter, the limitation must
comply with section 36(1).

Environment
24, Everyone has the right - ,
{a) - to an environment that is not harrnful to their hcalth or well-
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being; and .

{(b) to have the environment protected, for the benefit of present
and future generations, through reasonable legislative and
other measures that -

(i) prevent pollution and ecological dcgradaUOn,

(i) promote conservation; and

(iii) secure ecologically sustainable development and use of
natural resources while promoting 1usufxablc economic
and social development.

Property

25.

(1) No one may be deprived of property except in terms of law of
general application, and no law may permit arbitrary deprivation

. of property.

(2) Property may be expropriated only in terms of law of general
. application — o
(a) . for a public purpose or in the pubhc interest; and
(b)- subject to compensation, the amount of which and the time
and manner of payment of which have either been agreed to
by those affected or decided or approvcd bya court.

(3) The amount of the compensation and the time 2nd manner of
payment must be just and equitable, reflecting an equitable
balance between the public interest and the interests of those
affected, having regard to all relevant circumstances, including —
(a) the current use of the property;

(b) the history of the acquisition and use of thc propcrry,
“(c) the market value of the property; ~
(d) the extent of direct state investment and subsidy in the
acquisition and beneficial capital improvement of the
_property; and :
(e} the purpose of the expropriation.

(4) For the purposes of this section — _

(a) the public interest includes the nation s commitment to land
reform, and to reforms to bnng about equitable access to all
South Africa’s natural resources; and '

(b) property is not limited to land.

{(5) The state must take reasonable legislative and other measures,
within its available resources, to foster conditions which enable
citizens to gain access to land on 2n equitable basis.

(6) A person or community whose tenure of land is legally insecure as

. a result of past racially discriminatory laws or practices is entitled,

to the extent provided by an Act of Parliament, either to tenure
which is legally sccuré or to comparable redress.

(7) A pcrson or commumty dlspossesscd of property after 19 June
1913 asa result of past racially d1scnmmatory laws or pracnccs is
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(8)
(9)
Housing
26. (1)
(2)
(3)

entitled, to the extent provided by an Act of Parliament, either to
restitution of that property or to equitable redress.

No provision of this section may impede the state from taking
legislative and other measures to achieve land, water and related
reform, in order to redress the results of past racial discrimination,
provided that any departure from the provisions of this section is
in accordance with the provisions of section 36(1).

Parliament must enact the legislation referred to in subsection (6).

Everyone has the right to have access to adequate housing.

The state must take reasonable legislative and other measures,
within its available resources, to achieve the progressive realisation
of this right.

No one may be evicted from their home, or have their home
demolished, without an order of court made after considering all

“the relevant circumstances. No legislation may permit arbitrary

evictions.

Health care, food, water ard social seéurity

27. (1)
(2)
(3)
Children
28. (1)

Everyone has the right to have access to =

(a) health care serv:ces, including reproductwe health care;

(b) sufficient food and water; and '

(c) social security, mcludmg, if they are unable to support themselves
nand their dcpcndants, appropnatc social assistance.

The state must take reasonable leglslatlve and other measures,
within its available resources, to achieve the progressive realisation

_ of each of these rights,

No one may be refused emergency medical treatment.

Every chlld has the nght -

(a) toanameanda nationality from birth;

(b) to famlly care or parental care, or to appropriate alternative
care when 'rcmovcd‘from the f:imily cnvifomnbnt'
{¢) to basic nutrition, shcitcr, basic hcalth care services and social
- services; )
{d) to be protected from maltreatment, neglcct, abuse or
degradation; '
{e) to be protected from exploitative labour practices;

(f) not to be required or permitted to perform work or provide

services that — . .
(i) _ are inappropriate for a person of that ch:[d s age; or
(ii) place at risk the child’s well-being, education, physical or
" mental health or spiritual, moral or social iicirelopfnent;
(g) not to be detained except as a measure of last resort, in which
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case, in addition to the rights a child enjoys under sections 12

and 35, the child may be detained only for the shortest

appropriate period of time, and has the right to be -

(i) kept separately from detained persons over the age of 18
years; and ;

(1i) treated in a manner, and kept in condmons, that take

: account of the child’s age;

(h) to have a legal practitioner assigned to the child by the state,
and at state expense, in civil proceedings affecting the child, if
substantial i injustice would otherwise result; and

{1) not to be used d:rectly in armed conflict, and to be protected
in times of armed conflict. '

(2) A child’s best interests are of paramount 1mportancc in cvery
matter conccmmg the ch:ld

(3) _In this scctiqn “child” means a person under the age of 18 years.

Education - ' .
29. (1) Everyonc has the nght -
{(a) to a basic education, including adult basic educatlon, and
(b} to further education, which the state, through reasonable
measures, must rnake progresswely available and accessible.

v

'(2)' Everyone has thc nght to rcccwe cducatlon in thc ofﬁcnal language
- or languages of their choice in pubhc cducanonal institutions
where that edizcation is reasonably pracncable. In order to ensure
‘the effective access to, and irﬁplementatio’n of, this'right, the state
must consider all reasonable educational alternatives, including
single medium institutions, taking into account — .
« {a)} equity; .
.{b). practlcablhty, and .
(c). the need to redress the results of past racnal[y dlscnmmatory
laws and practices.

(3) Everyone has the right to establish and maintain, at their own
expense, independent educational institutions that -
(a) do not discriminate on the basis of racc, B o
(b) are rcglstcred with the statc, and
{c) maintain standards that are not mfcnor to standards at
comparablc public educational institutions.

(4) Subsection (3) does not precludc state sub51d1cs for mdcpcndcnt
educational i mstmmons. e

lunguuge and culture
30. Everyone has the right to use the language and to pamc:patc in the
cultural life of their choice, but no one exercising these rights may do
50 in 2 manner inconsistent with any provision of the Bill of Rights.
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Cultural, religious and linguistic communities

(1} Persons belonging to a cultural, religious or linguistic community
may not be dented the rlght, with other mcmbcrs of that
community — :

31.

(a)

()

to enjoy their culture, practise their religion and use their
language; and :

to form, join and maintain cultural, religious and linguistic
associations and other organs of civil society.

(2) The rights in subsection {1) may not be exercised in a manner
inconsistent with any provision of the Bill of Rights.

Access to information
(1) Everyone has the right of access to -

32.

(a)
(b)

any information held by the state; and
any information that is held by another person and that is
required for the exercise or protection of any rights.

{2) National legislation must be enacted to give effect to this right,
and may provide for reasonable measures to alleviate the - -

administrative and financial burden on the state.

Just ndmlmsirntlve uchon
(1) Everyone has the right to admmlstratrve actlon that is lawful,
reasonable and procedurally fair.

33.

(2) Everyone whose rights have been adversely affccted by
- administrative action has the right to be given written reasons.

"(3) National legislation must bc enacted to grve effect to these rights,
and must- ‘ '

(a)

provide for the review of administrative action by a court or,

- where appropriate, an independent and impartia) tribunal;

" (b)

impose a duty on the state to give effect to the rights in
subsections (1) and (2); and ' :
promote an efficient administration.

Access to courts
Everyone has the right to have any dispute that can be resolved by the

application of law decided i in a fair public hearing before a court or,
where appropnatc, another mdcpendent and unparnal tnbunal or

34,

forum.

Arrested detumed nnd urrused persons
(1) Everyone who is arrested for allegedly comrmttmg an offence has
the right -

35.

(2)
“(b)

(c)

10 remain silent;

to be informed promptly -

(i) of the right to remain silent; and -

{ii) of the consequences of not remaining silent;

not to be compelled to make any confession or admission that
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“the right =~

could be used in evidence against that person;
{d) -to be brought before a court as soon as reasonably possible,
- but not later than- . -
{1} 48 hours after the arrest; or.
{ii) the end of the first court day after the expiry of the 48
~hours, if the 48 hours expire outside ordinary court
- hours or on a day which is not an ordinary court day;

“(e) at the first court appearance after being arrested, to be

~ charged or to be informed of the reason for the detention to
. continue, or to be released; and - - e
(f) to be released from detention if the interests of justice permit,
subject to'reasonablc conditions. - ~. .. ., :

Everyone who is detamed mcludmg evcry scntenccd pnsoncr, has

(a) to be informed promptly of the reason for being detained;

(b) to choose, and to consult with, a legal practltxoner, and to be

. informed of this right promptly; :

{c) to have a legal practitioner assigned to the detained person by
the state and at state expense, if substantial injustice would
otherwise result, and to be informed of this nght promptly;

'(df to challcngc the lawfulness of the detenuon in person before a

(3)

. court and, if the dctentxon is unlawful to be released;
(e')" 1o conditions of detention that are consistent with human
* dignity, including at least exercise and the provision, at state
expense; of adequate accommodation, nutri;ion, reading -
. material and medical treatment; and - - L

(f) . to communicate with, and be visited by, that person’s —
(i) spouse or partner; - .. Ce T,
{(ii) nextofkin; - - . B
(ili) chosen religious counsellor; and
(iv) chosen medical practitioner.

-Every accused person has a nght toa faxr tnal whlch mcludes the

right -
(a) to be informed of Fhé charge with sufficient detail to answer

.. {b) to have adequate time and facilitics-to prepare a defence;

{c). to a public trial before an ordinary court;

(d) to have their trial begin and conclude without unreasonable
delay;

(e) to be present when being tried; -

{f) to choose, and be represented by, a legal practitioner, and to
be informed of this right promptly; _

(g} to have a legal practitioner assigned to the accused person by

© the state and at state expense, if substantial injustice would

otherwise result, and to be informed of this right promptly;

(h) to be presumed innocent, to remain silent, and not to testify
during the proceedings; '
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(1) to adduce and chalienge evidence;

' (j)  not to be compelled to give self-incriminating evidence;

(k) tobetriedina language that the accused person understands
or, if that is not practicable, to have the proceedings
interpreted in that language; - '

(1) - not to be convicted for an act or omission that was not an

. offence under either national or international law at the time
it was committed or omitted; '

. {m) ‘not to be tried for an offence in respect of an act or omission

4

for which that person has prewously been either acquitted or

convicted; N :

{n) to the benefit of the least severe of the prcscnbcd punishments
 if the prescribed punishment for the offence has been changed
 between thc time that the offence was committed and the time

of sentencmg, and

(o). of appcal to, or revxcw by, a hlgher court.

Whenever this section requires information to be given to a

" .person, that information must be given in a [anguagc that the

(8)

person understands. .

Ev1dence obtamed in a manner that violates any nght in the Bill of

' Rjghts must be excluded if the admission of that evidence would

" render the trial unfair or otherwme be dctrunental to the

admm1stranon of j 1ust1cc.

Limitation of nghts TR
( 1) The rights in the Bill of nghts may be limited only in terms of law

36.

‘of general application to the extent that the limitation is

reasonable and justifiable in an 'open and democratic society based
on human dignity, equality and freedom, takmg into account all
relevant factors, including - - -

(a) the nature of the right;

~{b). the importance of the purpose of the limitation;

2¥

{(c) the nature and extent of the limitation;

. {d) the relation between the limitation and its purboscg and

(€) less restrictive means to achieve the purpose.

Except as provided in subsection (1) or in any other provision of
the Constitution, no law may lumt any nght cntrcnched in thc Bill

‘ofRights.” * + 30

Siutes of emergency

(1)

A state of emergency may be dcclared only in terms of an Act of
Parliament, and only when - - - -
. (a) the life of the nation is threatened by war, invasion, general
. insurrection, disorder, natural disaster or other public
~ emergency; and
(b} the declaratlon is necessary to restore pcacc and order.
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(2) A declaration of a state of cmergency, and any legislation enacted
or other action taken in consequence of that declaration, may be
- effective only — - :
(a) prospectwely, and ‘
' (b) forno more than 21 days from the date of the declaranon,
_unless the Nauonal Assembly resolves to extend the ,
_ declaration. The Assembly may extend a dcclaranon of a state.
~ of emergency for no more than three months at a time. The - - -
~ first extension of the state of emergency must be by a
, . resolution adopted with a supporting vote of 2 majoriry of the _
T - members of the Assembly. Any subsequent extension must be ... -
' by a resolution adopted with a supporting vote of at least 60
* . per cent of the members of the Assembly. A resolution in
terms of this paragraph may be adopted only following a -
' pubhc debate in the Assembly

(3} Any competent court may dec1de on the vahdlty of- -
(a) a declaration ofa statc of emergency; - :
(b). any extension of a declaration of a state of emergency; or
(c) any legislation enacted, or other action taken, in consequence
of a declaration of a state of emergency.

(4) “Any legislation enacted in consequence of a declaration of a state
of emergency may dcrogate from the Blll of nghts only to the '
extent that -

(a) the derogation is strictly requlrcd by thc cmergcncy, and.
(b) the lchslanon - :
(i) is consistent with the Republic’s obllgauons under
‘ international law applicable to ‘'states of emergency;
(i) conforms to subsection (5); and ‘
(iii) is pubhshcd in the national Govcmment Gazette as soon
as rcasonably posmble after bemg cnacted

(5. No Act of Parhament that authonses a declaration of a state of
emergency, and no legislation enacted or othe; action taken in
. consequence of a declaration, may permit or authorise -
(a) indemnifying the state, or any person, in respect of any
- unlawful act; . . e
(b) any derogation from t]:us sectxon, or . -
. (¢} any derogation from a section mentioned in column 1 of the
- Table of Non-Derogable Rights, to the extent indicated
opposite that section in column 3 of the Table,



18 No. 17678

GOVERNMENT GAZETTE, 18 DECEMBER 1996

Act No. 108, 1996

Chapter 2 = Bill of Rights

'CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996

. Table, of Non-Derogable Rights .

T . T 3
Section number Section title Extent to which the right is non-derogable
9 Equolity | Witk respect to unfair discrimination solely on the
‘ ' = | grounds of roce, talour, ethnic or social origin,
- , -~ | sex, rehglon or Iunguuge
10 -Kumon dignity . Entirely -
11 life - , Entirely
12 Freedom ond security With respect to subsemons (1 )(d) and (e}
’ \nfthe person - [and (2){c).
A3 :* Slavery, servitode and - th respect to slavery und servitude -
. _forced lchaur -
28 . Children . .. Wllh respen to:
o - subsection {1{d) and (e);
- the rights in sub uruarup’hs (i) and (i) of
. subsection {1){g); an
| - subsection (1)} in respect of children of
'] 15yeors ond younger.
35 Arrested, detained and With respect to: .
accused persons. - subsemuns(l)(ul (b] and (¢) and (Zl(d)
' - the rights in purugmphs {0} to {0} of
- “subsection (3}, excluding paragraph (d);
- subsection (4); and .-
- subsection {5) with respect to the
exclusion of evidence if the admission of that
evidence would render the trig} ynfair.

(6} Whenever anyone is detained without trial in consequence of a

deroganon of rights resulting from a declaration of a state of
emergency, the following conditions must be observed

. (a)

An adult f:umly member or friend of the detainee must be

) comactcd as soon as reasonably possﬂ)Ic, and informed that

(b

{c)

(d)

" (e)

the person has been detained.
A notice must be pubhshcd in the nanonal Government

‘Gazette wnthm fwc days of the person bemg detained, stating

the detamee s name and place of detention and referring to

~ the emcrgency measure in tcrms of wh1ch that person has
“been detained. Lo :

The detainee must be allowed to choose, and bc visited at any

“reasonablé time by, a medical practmoner.

The detainee must be allowed to choose, and be visited at any
reasonable time by, a legal representative. .
A court must review the detention as soon as reasonably

' possxblc, but no later than 10 days after the date the person

was dctamed and the court must release the detainee unless it

{f)

is necessary to continue the detention to restore peace and
order.

A detainee who is not released in terms of a review under
paragraph (e), or who is not released in terms of a review
under this paragraph, may apply to a court for a further’
review of the detention at any time after 10 days have passed
since the previous review, and the court must release the
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detainee unless it is still necessary to continue the detention to
restore peace and order,

(g) The detainee must be allowed to appear in person before any
court considering the detention, to be represented by 2 legal
practitioner at those hearings, and to make representations
against continued detention.

(h) The state must present written reasons to the court to justify
the continued detention of the detainee, and must give a copy
of those reasons to the detainee at least two days before the
court reviews the detention.

(7) If a court releases a detainee, that person may not be detained
again on the same grounds unless the state first shows a court
good cause for re- dctammg that person.

(8) Subsections (6) and {7) do not apply to persons who are not South
African citizens and who are detained in consequence of an
international armed conflict. Instead, the state must comply with
the staridar_ds binding on the Republic under international
humanitarian law in respect of the detention of such persons.

Enforcement of rights
38. Anyone listed in this section has the right to approach a competent
court, alleging that a right in the Bill of Rights has been infringed or
threatened, and the court may grant appropriate relief, including a
declaration of rights. The persons who may approach a court are -
(a) ahyonc acting in their own interest;
(b} anyone acting on behalf of another person who cannot act in
their own name;
(¢) anyone acting asa member of, or in the interest of, a group or
class of persons;
(d) anypne acting in the public interest; and
{e) an association acting in the interest of its members.

Interpretation of Bill of Rights
39. (1) When interpreting the Bill of Rights, a court, tnbunal or forum -
(a) must promote the values that underlie an open and '
democratic society based on human dignity, equality and
freedom;
(b) must consider international law; and-
(c) - may consider foreign law. .

(2) When interpreting any legislation, and when developing the
common law or customary law, every court, tribunal or forum
must promote the spirit, purport and objects of the Bill of Rights.

(3) The Bill of Rights does not deny the existence of any other rights
or freedoms that are réc:ogniscd or conferred by common law,
customary law or legislation, to the extent that they are consistent
w1th the Bill.
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- ;éhaﬁtérsf’

Co-operative Government

Governmem of the Republic

(1) In the Republic, government is constituted as natxonal provmc1al
and local spheres of government which are distinctive,
interdependent and interrelated.

(2) All spheres of government must observe and adhere to the -
principles in this Chapter and must conduct their activities within
the parameters that the Chapter provides.

Principles of co-operative government and |n|ergovernmenlul
relations

- 41.

(1) All spheres of government and 2ll organs of state within each
sphere must — _

(a) preserve the peace, national unity and the indivisibility of the
Republic;

(b} secure the well-being of the people of the Republic;

(c} provide effecnve, transparent, accountable and coherent

. govcfnment for the Republic as a whole;

(d) be loyal to the Constitution, the Republic and its people;

(e} respectthe const1tut10nal status, institutions, powers and
functions of government in the other spheres;

{f) not assume any power or function except those conferred on

* them in terms of the Constitution;

(g) exercise their powers and perform their functions in a manner
that does not encroach on the geographical, functional or
institutional integrity of government in another sphere; and

~ (h) co-operate with one another in mutual trast and good faith by— _

(i) fostering friendly relations;

(ii) assisting and supporting one another;

(iii). informing one another of, and consulnng one another
on, matters of common interest;

(iv) co-ordinating their actions and legislation with one -
another;

{v) adhering to agreed procedures; and

{vi) avoiding legal proceedings against one another.

(2) An Act of Parliament must —
(a) establish or provide for structures and institutions to promote
and facilitate intergovernmental relations; and
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(b} provide for appropriate mechanisms and procedures to
facilitate sertlement of intergovernmental disputes.

(3} An organ of state involved in an inéergovemrnental dispute must
make every reasonable effort to settle the dispute by means of
- mechanisms and procedures provided for that purpose, and must
: exhaust all other remedies before it approaches a court to resolve
the dispute. - - : S
(4) If a court is not satisfied that the requirements of subsection (3)
have been met, it may refer a dispute back to the organs of state .

_ involved.
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Parliament |

Composition of Parligment -

42. {1) Parliament consists of ~ -
(a) the National Assembly; and’
(b) the National Council of Provinces. - =

(2) The National Assembly and the National Cohnti[ of Provinces
' 'partxcnpate in the Ieg1slatwe proccss in thc manner set out in the
Consnmtlon.

(3) - The Nanonal Asscmbly is elected to rcprcscnt ‘the pcoplc and to
’ :‘cnsurc govcrnmcnt by the peop!e undcr the Constltuuon It does
' this by choosmg the President, by provndmg a nanonal forum for
public consideration of i xssucs, by passmg lcglslatlon and by
scrutinizing and overscemg cxccutlve act:on

~- {4) The National Counc1l of Provmces reprcsents the provinces to
ensure that provincial interests are taken into account in the
national sphere of government. It does this mainly by participating
- in the national legislative process and by providing a national
forum for public consideration of issues affecting the provinces.

-.(5) The President may summon Parliament to an extraordmary sitting
-~ -at any time to conduct special business: - -

(6} The seat of Parliament is Cape Town, but an Act of Parliament
enacted in accordance with section 76(1) and (5) may determine
. that the seat of Parliament is elsewhere. .- - . - -~

Legislative duthoriiy of the Rep'ubl'ic. Lo
43. Inthe Republic, the legislative authorityi—'
- (a) of the national sphere of govcmincnt is vested in Parliament;. .
-7 a8 set out in section 44;: “ eI
- (b) of the provincial sphere of govcmment is vested in the
... provincial legislatures, as set out in section 104; and
{¢) of the local sphere of government is vested in the Mumc1pal

= - o Councils, as set out in section 156. -

National Ieglsluhve uuthonly
44, (1) _The national lcgls!atwe authonty as vested i m Parhament -
(a) confers on the Nanonal Assembly the power —
- (i)~ to amcnd the Constltutlon,
(ii) to pass lcglslanon with regard to any matter, including a
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matter within a functional area listed in Schedule 4, but
excludmg, subject to subsection (2}, a matter within a
functional atea listed in Schedule 5; and

(iil) to assign any of its legislative powers, except the power
to amend the Constitution, to any legislative body in
another sphere of government; and

(b) confers on the National Council of Provinces the power —

(i) to participate in amending the Constitution in
accordance with section 74;

(ii) to pass, in accordance with section 76, legislation w1th
regard to any matter within a functional area listed in
Schedule 4 and any other matter required by the
Constitution to be passed in accordance with section 76;

7 and '
' (i) to cons1dcr, in accordance w:th sectlon 75 any other
o lcglslatlon passed by the Natlonal Assembly

(2) Parhamcnt may intervene, by passing Icg1slat|on in accordance
‘with sectlon 76(1), thh regard to a matter falhng within a
| Ifunctlonal arca listed in Schcdule 5, when it 1s neccssary -
(a) to mamtam nanonal securlty, .
(B) to’ mamtam econorruc unity;
(¢) to maintain essential national standards,
"~ -{d) to establish minimum standards requlrcd for the rendering of
" services; Of -
~ {e) to prevent unreasonable action taken by a provincc which is
' prejudicial to the interests of another provmce orto the
* country as a whole. ~

(3)- Legislation with regard to a matter that is reasonably necessary
for, or incidental to, the effective exercise of a power concerning
. any matter listed in Schedule 4 is, for all purposes, legislation with
. regard to a matter listed in Schedule 4.

(4) When exercising its legislative authority, Parliament is bound only
by the Constitution, and must act in accordancc with, and w:thm 7
the limits of, the Consutunon. N o

R caee e . - -l

ERYSITRESE - R

Joint rules ‘and orders and |oml commmees SR
45, (1) The National Assembly and the Natlonal Council of Provmccs
' ~. must establish a joint rules committee to make rules and orders
concammg the joint business of the Assembly and Councﬂ
-~ including rules and'orders = -~ - v Dl
( a) to determine procedures to facilitate the legislative process,
including setting a time limit for completmg any stcp in thc
process; Tt
" (b) to establish ]Omt co:mmttecs composcd of rcprcscntanvcs
from both the Assembly and the Councnl to consider and
report on Bdls cnv1sagcd in sectlons 74 and 75 that are

 referred to such a committee;’

7
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.. {c) to establish a joint committee to review the Constitution at

" . least annually; and 7
{(d) to regulate the business of — .

(i) - the joint rules committee;

(ii) the Mediation Committee; ‘

(ifi) the constitutional review committee; and

- (iv) any joint committees established in terms of paragraph (b).

(2) "Cabinet mcmbers, members of the National Assembly and

delegates to the National Council of Provinces have the same
pnvﬂeges and immunities before a joint committee of the
Assembly and the Counc:l as thcy havc before the Asscmbiy or the
Counc11 : ' : :

- The Nahonal Assembly

Composmon ond elemon oo
46. (1) The National Assembly consists of no fewer than 350 and no
" more than 400 women and men clccted as membcrs in terms of an
electoral system that ~ ‘ ' B
(a) is prescribed by national legislation;
.. (b} is based on the nanonal common voters roll
o (;é) provides for a muumum voting age of 18 years, and
' __(d) 'results, in genera! in proportlonal rcpresentauon

(2) An Act of Parliament must provide a formula for. determmmg the
number of members of the Natlonal Asscmbly

Membershnp : BT :
47. (1) Evcry citizen who is quahﬁcd to vote for thc Natlonal Asscmbly is
. chglblc to bea mcmbcr of the Asscmbly, cxccpt -
(a) .anyone \ who is appointed by, oris in the servxce of the state
and recctves remuneration for that appomtment or service,
" otherthan—
= (i) the Prcsndcnt, Deputy Prc51dcnt, Mlmstcrs and Deputy
R Mm1sters, and
“(ii) ~other office-bearers whose functions aré compatlblc with
*the functions of 2 member of the Assembly, and have
-+ 07t béen declared compatible with those functlons by
_ national legislation;” © "~ ¢ ¢ -7 v
-(b)  permanent delegates to the National Council of Provmccs or .
-. . membersofa provincial leglslature or a Municipal Counc:l
(c) unrehabmtatcd msolvcnts, Lo e
(d) anyone declared to be of unsound mmd by a court t of the
" Republigor - o
(e} anyone who, after this section took effect, is convicted of an -
" offence and sentenced to more than 12 months’ imprisonment
‘without the option of a fine, either in the Republic, or outside
the Republic if the conduct constituting the offence would
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- have been an offence in the Republic, but no one may be
regarded as having been sentenced until an appeal against the
conviction or sentence has been determined, or until the time
for an appeal has expired. A disqualification under this
paragraph ends five years after the sentence has been
completed, . . . S

A person who is not clrgrblc tobea membcr of the National

‘Asscmbly in terms of subsection (1)(a) or (b) may be a candidate

for the Assembly, sub]ect to any lrmrts or condmons cstabhshcd by

. nanonal legrslauorr

3

) 3

Oath or affirmation

A person loses mcmbershrp of the Nanonal Asscmbly if that
person —

-(a) ceases to be eligible; or

(b) is absent from the Assembly without permrssron in
circumstances for which the rules and orders of the Assembly

7 prescrrbc loss of mcmbershrp L

Vacancres in the Nanonal Assembly must be ﬁlled in terrns of
national Icgislatron.

48. Before members of the National Assembly begrn to perform their
functions in the Assembly, they must swear or affirm faithfulness to the
Republic and obedience to the C0nsntunon, in accordance with
Schedule 2.: oo I T

Duration of Nution'ul-Assembly |

49. (1)
)

The National Assembly is elected for a term of five years.:.
If the Nari‘onal Asscrnbly is dissolved in terms of section 50, or -
when its term expires, the Presrdent, by proclamanon, must call

" and set dates for an elcctron, which must be held ‘within 90 days of

- (3)

‘the date the Assembly was dissolved or 1ts term explrcd

If the result of an election of the Natlonal Assembly is not
declared within the period established in terms of section 190, or

- _if an election is set aside by a court, the President, by
.. proclamation, must call and set dates for another election, whrch
.. must be held within 90 days of the expiry of that period or of the
- date on which the election was set aside.

- (4) The National Assembly remains competent to function from the

“time it is dissolved or its term expires, until the day beforc the first
day of polhng for thc next Assembly

Dissolution ol Nutlonul Assembly before explry ol ||s term

50. (1)

_The President must dissolve the National Assembly if -

(a2) the Assembly has adopted a resclution to dissolve with a
. supporting vote of a majority of its members; and
(b) - three years have passed since the Assembly was elected.
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~. (2): The Acting President must dissolve the National Assembly if -
(a) there is a vacancy in the office of President; and .-
(b} the Assembly fails to elect 2 new President within 30 days
after the vacancy occurred.

Smlngs und recess penods B
51. (1) After an election, the fu'st smmg of the Nanonal Assembly must
take placc at a time and on a date determined by the President of
the Constitutional Court, but not more than 14 days after the
" election result has been declared. The Assembly may determine the
- timeé and duration of its other sittings and its recess periods.

(2) The President may summon the National Assembly to an
extraordinary sitting at any time to conduct special busmess

{3) ' Sittings of the National Assembly are permitted at places other . -
than the seat of Parliament only on the grounds of public interest,
. security or convenience, and if provided for in the rules and orders
of the Assembly.

Speaker and Deputy Speaker

52. (1) At the first sitting after its election, or when necessary to fill a
vacancy, the National Assembly must elect a Speaker and a
Deputy Speaker from among its members

(2) The Pre51dent of the Constttunonal Court must presxde over the
election of a Speaker, or designate another judge to do so. The
Speaker presides over the election of a Deputy Speaker.

(3) The procedure set out in Part A of Schedule 3 épplies to the
elecnon of the Speaker and the Deputy Speaker. :

‘(4) The Nanonal Assembly rnay remove the Speaker or Deputy
Speaker from office by resolution. A majority of the members of
the Assembly must be present when the resolution is adopted.

(5} In terms of its rules and orders, the National Assembly may elect
from among its members other presiding officers to assist the
Speaker and the Deputy Speaker.” '

Decisions
53. (1) Except where the Constitution provides otherwise = - S
{2) a majority of the members of the National Assembly must be -
present before a vote may be taken on a Blll or an amendment
~toaBill; - . o
(b) at least one third of the members must be present before a
S yote may be taken 'on any other question before the Assembly;
. and : : . Do
(c} all questions before the Assembly are decided by a majority of
the votes cast, ;
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(2) The member of the National Assembly presiding at a meeting of
the Assembly has no deliberative vote, but —
(a) must cast a deciding vote when there is an equal number of
votes on each side of a question; and -
(b} may cast a deliberative vote when 2 question must be decided
with a supporting vote of at least two thirds of the mcmbcrs
of the Asscmbly o

nghls of terlum Cabinet members in Nnhonul Assembly

54, The President and any member of the Cabinet who is not a mcmbcr of
the National Assembly may attend, and may speak in, the Assembly,
but may not vote.

Powers of National Assembly
55.° (1)- In exercising its legislative power, the National Assembly may —
(a) consider, pass, amend or reject any leg:slatlon before the
-Assembly; and ST : .
(b) initiate or prepare Ieglslatlon, except money Bnlls

(2) The National Assembly must provide for mechanisms -
{a) to ensure that all executive organs of state in the national
sphere of government are accountable to it; and -
(b) to mamtam oversight of - » ’
(i) the exercise of natlonal executive authonty, mcludmg the
unplcmentatlon of lcgmlatlon, and
(u) any organ of state. :

Evidence or mformuhon before National Assembly
56. The National Asscmbly or any of i its committees may - L
{a) summon any person to appear before it to give evidence on
'* " oath or affirmation, or to produce documents; =
- (b) require any person of institution to report to ity - -
"'(¢) ‘compel, in terms of national legislation or the rules and
: orders, any person or institution to comply with a summons
. - or requirement in terms of paragraph (a) or (b); and
(d) receive petitions, representations or submissions from any
interested persons or institutions.

Internal arrangements, proceedmgs and procedures of National
Assembly . C
§7. (1) The National Assembly may— S :
{a) determine and control its internal arrangements, proceedmgs
- and procedures; and ) B
(b) - make rules and orders conccrmng its business, w1th due
regard to representative and participatory democracy,
- accountability, transparency and public involvement.

(2) The rules and orders of the National Assembly must provide for-
(a} the establishment, composition, powers, functions, procedures
and duration of its committees;
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(b) . the participation in the proceedings of the Assembly and its
committees of minority parties represented i in the Assembly, in
a manner consistent with democracy;-

- {c) financial and administrative assistance to each party
. represented in the Assembly in proportion to its

representation, to enable the party and its leader to perform
their functions in the Assembly effectiv'ely, and

(d)._the recognition of the leader of the largest opposmon party in

,_'thc Assembly as the Leader of thc - Opposition.

Privilege
$8. (1) Cabinet members and members of the National Assembly -
(a) have freedom of speech in the Assembly and in its
commmees, subject to its rules and orders; and
“(b) are not liable to civil or criminal proceedings, arrest,
- imprisonment or damages for — -
(i) ~anything that they have said in, produced before or |
submitted to the Assembly or any of its committees; or
(i) anything revealed as a result of anything that they have
said in, produced before or subnutted to the Assembly or
any of its commxttees o

(2) Other pnvﬂeges and umnumnes of the National Assembly,
Cabinet members and members of the Asscmbly may be prescnbed
by natiorial legislation. - ' -

(3). Salanes, allowances and beneflts payab[c to members of the
..National Assembly are a dlrect charge agamst the National
Revenue Fund. :

Public access to and involvement in Nuhonul Assembly
59. (1) The National Assembly must -
: - {a) facilitate public involvement in the legislative and other
processes of the Assembly and its committees; and -

(b} - conduct its business in an open manner, and hold its sittings,
and those of its committees, in public, but reasonable
measures may be taken -

(i} to regulate pubhc acccss, mcludmg access of the media,
to the Assembly and its commmees, and '
(ii) to provide for the searchmg of any person and, where
appropriate, the refusal of entry to, or the removal of,
any person.

* (2)~ The National Assembly may not exclude the public, including the
media, from a sitting of a committee unless it is réasonable and
justifiable to do so in an open and democratic society.
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Nahonal Councll of Provmces

Composmon of Nunonul Count:l r S
60. (1) The National Council of Provinces is composed of a single
delegation from each province consisting of ten delegates.

(2) - The ten delegates are -
(a) four special delegates cons1stmg of —
" (i) the Premier of the provmce or, if the Premier is not
" available, any member of the provmqal legislature
designated by the Premier either generally or for any -
specific business before the National Council of Provihces;
.. and. - N
(i) three other specxal dclegates, and
(b) srx permanent delegates appomted in terms of SCCthIl 61(2).

(3} The Premier of a province, or if the Premier is not available, a
member of the province’s delegation designated by the Premier,
heads the delegation.

Allocation of delegates .

61. (1) Parties represented in a provincial legislature are entitled to
delegates in the provmce ’s delegation in accordance w1th the
formula set out in Part B of Schedule 3.

. (2) Within 30 days after the result of an electlon ofa provmcml
 legislature is declared, the legislature must -

{a) determine, in accordance with national legislation, how many
of each partys delegates are to be permanent delegates and
how many are to be special delegates; and '

(b) appomt the permanent deIegatcs in accordance with the .
nominations of the parr.les ‘

(3) ' The national legislation enwsaged in subsecnon (2)(3) must ensure
the participation of minority parties in both the permanent and
special delegates’ components of the delegation in a manner

. consistent with democracy.

(4) The legislature, with the coneurrehée of the Prernier and the
""" leaders of the partres entltled to special delegates in the province’s
deIegatlon, must desngnate special delegates, as required from time
" to nme, from among the members of the legislature.

Permunent delegules -
- (1) A person nominated as a permanent delegate must be eligible to be

a member of the provincial legrslature

{(2) If a person who is a member of a provincial legislature is
appointed as a permanent delegate, that person ceases to be a
member of the legislature.

(3) Permanent delegates are appointed for a term that expires
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immediately before the first sitting of the provincial legislature
haf::r its n:xte]ccuun g

(4 A person ceasesto l:u: a permanent delcgate if that person -
(a) ceasesto be eligible to be a member of the provincial .
Ir.g:slature for any n:zsnn mhcr than hcmg appomtcd asa
p:nnﬂnmt d:l:gntq :
{b}l becomes a member of tl:u: Cabmﬁ,
(c) has lost the confidence of the provincial legislature and is+:
recalled by the party that nominated that person;
+.+ (d), ceases to be 2 member of the party that nominated that
person and is recalled by that party; or .. '
{e) -is absent from the National Council of Provinces without
.. permission in circumstances for, which the rules and orders of
the Council prescribe loss of office as a permanent delegate.

AL L

(5). Vacancies among the permanent delegates must be filled in terms
... of national legislation: _ )
(6) Before permanent délegates begin to perform their functions in the
- National Council of Provinces, they must swear or affirm
faithfulness to the Republic and obedience to the Constitution, in
accordance with Schedule 1 ] 3

Sittings of National Cowncil - - - : - 1 b
63. m The National Council of Provinces may determine the time and
. duration of its sictings and its recess periods. -
(2) ‘The President may summon the National Council of Provinces to
an extraordinary sitting at any time to conduct special business.
(3) Sittings of the National Council of ﬁmviﬁcf:é ar& permitted at
places other than the seat of Parliament only on the grounds of
public interest, security or convenience, and if provided for in the -
-rules and orders of the Couneil. . . - -~ . -.

ﬂnlrpeml ‘and Deputy (hnirpmuns
64. (1) The National Council of Provinces must clecl: a Cha:rpcmn and

two Deputy Chairpersons from among the delegates.

(2) The Chairperson and one of the Depury Chairpersons are elected -
from among the permanent delegates for five ycars unless their
terms as dnl:ga:cs expnc ea:hcr. '

(3) Thv: mhcr Deput].r Uaaupr.mn is elected fur aterm nf one year,
. and must be succeeded by a delegate from another province, so
. that every province is represented in tum. .

(4) The President of the Constitutional Court must preside over the
election of the Cha:rpcrsun, or designate another judge to do so.
The Chairperson prmdﬁ over th: elccunn uf thc Dcpunr Z
Chmpersuns. s

(5) The procedure set out in Part Aof Schcdu]t: 3 =pp]1r.s to th:
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: election of the Chairperson and the Deputy Chairpersons.

(6) The National Council of Provinces may remove the Gﬁa:rpermn
or a Deputy Chaupnrsnn from office. Rt e

(7)) In terms of its mlcs and orders, the National Council of Provinces
" " may elect from among the deitgsm:s other pr:md.mg officers to
assist the ﬂuu:pcrsun and D:puty Chalrpcrsnm. '

Decisions R : :
65. [l} Except where the Cnnsnmuun pmwdes otherwise -
" (a) each provinee has one vote, which is cast on behalf of the
province by the head of its delegation; and: -
" '(b) all questions before the National Council of Provinces are
agreed whcn at ]ﬂst five pmvmm vote in favour of the
question. -

(2) An Act of Parliament, enacted in accordance with the procedure
established by either subsection (1) or subsection (2) of section 76,
_must provide for a uniform procedure in terms of which provincial
legislatures confer authority on their delegations to cast votes on
their behalf.

Participation by members of national execotive
66. (1) Cabinet members and Deputy Ministers may attend, and may .-
speak in, the National Council of Provinces, but may not vote.

(2) The National Council of Provinces may require a Cabinet member,
-a Deputy Minister or an official in the national executive ora
provincial executive to attend a meeting of the Gnnn;i! ora
committee of the Counml.

Purtiﬂputian l:r Iunl governnent uprmnmiu:

67. - Not more than ten part-time representatives designated by organised
local government in terms of section 163, to represent the different
categories of municipalities, may participate when necessary in the
proceedings of the National Council of Provinces, but may not vote.”

Powers of National Council
68. In exercising its legislative power, the National Council of Provinces
may- . . . - ;

(a) consider, pass, amend, propose amendments to or reject any
legislation before the Cnunci], in anmrdanu: w:d1 this
" 'Chapter; and =

"(b) initiate or prepare legislation falling within a functional area
listed in Schedule 4 or other legislation referred to in section
76(3), but may not initiate or prepare money Bills. .

Evidence or information before National Council
69. The National Council of Provinces or any of its committees may -
_(a) summon any person to appear before it to give evidence on
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. * oath or affirmation or to produce documents;
(b) . require any institution or person to report to it;
¢ . {c) - compel, in terms of national legislation or the rules and
. orders, any person or institution to comply with a summons
or requirement in terms of paragraph (a) or (b); and
. (d) receive petitions, representations or submissions from any
_interested persons or institutions.

Internol arrangements, proceedings and procedures of National Council
70. (1) The National Council of Provinces may - |
~ {a) determine and control its mﬁcmal amngcmmts, proceedings
' and procedures; and
{b} make rules and orders concerning its business, with due
regard to representative and participatory democracy,
accountability, transparency and public involvement.

{2) The rules and orders of the Nauuna! Cuunc:l of vamm rmust

provide for— - 5 ‘

(a) the establishment, composition, powers, flmcnnns, pmdures
and duration of its committees;

{b) the participation of all the provinces in its proceedings in a
manner consistent with democracy; and

(¢) the participation in the proceedings of the Council and its
committees of minority parties represented in the Council, in
a manner consistent with democracy, whenever a matter is to
be decided in accordance with section 75.

Privilege _— : :
71.. (1) Delegates to the National Council of Provinces and the persons
referred to in sections 66 and 67 -
{a) have freedom of speech in the Cm.u:c:l and in its mmmmees.
' subject to its rules and orders; and
_ (b) arenot liable to civil or criminal proceedings, mﬂt,
" imprisonment or damages for=
(i) anything that they have said in, produced E:fm: or
submitted to the Council or any of its committees; or
(ii) anything revealed as a result of anything that they have
said in, produced before or submitted to the Council or
any of its committees. '

.9

(2) Oth:: privileges and immunities of d:e Hanuml Cnunct] of
- Provinces, delegates to the Council and persons referred to in
sections 66 and 67 may be prescribed by national legislation.

(3) Salaries, allowances and benefits payable to permanent members
.. of the Mational Council of Provinces are a direct chargt against
t]:us NMational Revenue Fund. - -

Public access to and involvement in National Council
72. (1) The National Council of Provinces must -
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{a) facilitate public involvemnent in the legislative and other
processes of the Council and its committees; and

i = (b)' conduct its business in an open manner, and hold its sittings,

- and those of its committees, in public, but reasonable
* . measures may be taken~ -, .. 7, L0
‘4 (i)  toregulate public access, mc!udmg access of the media,
to the Council and its committees; and .
- {ii) to provide for the searching of any person and, where
" - ‘appropriate, the refusal of entry tch or the rcmmral of,
any person.

{2] The Nanunal Council of Pm;rinﬁcs'n:'lﬁ}r-nu: cxtludr, th: public,
including the media, from a sitting of a committee unless it is
reasonable and justifiable to do so in an open and democratic
society. ' o

National Legislative Process.
All Bill | Fow x g g
73. (1) Any Bill may be introduced in the National Assembly. .

(2) Only a Cabinet member or a Deputy Minister, or 2 member or
committee of the National Assembly, may introduce a Bill in the

Assembly; but only the Cabiner member responsible for national
" financial matters ma}' introduce a money Bill in the Assembly.

(3) A Bill referred to in m:t ?6{3], except a money Bill, may be
introduced in the National Council of Provinces.

(4) " Only a member or committee of the Namna! Council of Provinces
may introduce a Bill in the Council.

(5) ABill passed by the National Asstmbl}r must be referred to the
National Council of Provinces if it must be considered by the
Council. A Bill passed by the Council must be referred to the
Assembly. ' '

Bills ﬂmeuding' the Constitution
(1) Section 1 and ﬂ:us mhsec:mn m}r b: ammdcd by a Bill passed
by—'
(a) the National Assembly, with a supporting vote of at least 75
per cent of its members; and. . :
. (b) " the National Council of vam:ﬁ, mth a suppornng vote of
- at least six provinces.

(2) Chapter 2 may be amended by a Bill passed by -
(a) the National Assembly, with a supporting vote of at least two
thirds of its members; and
(b) the National Council of Pmm:cs, 'mth a Supp-:}rnng vote of
at least six pmhn:cs. 4
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(3)

‘Any other provision of the Constitution rnn:.r be ammdad by a Bill

- i passed =

*1(a} - by the National hsscmbly, w1th a Suppomng vote nf at least

two thirds of its members; and

(b) also by the National Council of Prﬁmccs, with a suppnrung

)

vote of at least six provinces, if the amendment -
= i) ‘relates to a matter that affects the Council;
"7 {ii) " alters provincial hou.m.{ml:s, powcrs, funmnns or
- institutions; or = e
(ili) amends a provision that dc:ls spcclﬁcally with a
prm'mnal matmn

-A Bill ammdmg the Gunsurunun ma'_-' not mc!ude provisions other

i rhan mnsumuunal amendmmu and matters connected with the

(5)

a.mmdmcnm Gaas

At least 30 days before a Bill amending the Cnnsumnan is

* introduced in terms of section 73(2), the pemn or committee

'+ intending to introduce the Bill must -

(6)

(7

(8)

{a] publish in the national Government Gazette, and in

~ accordance with the rules and orders of the National

Assembly, particulars of the proposed amendment for public
commenty i L Tas o aMTRD e W LB

(b) submit; in accordance with the rules and orders of the
Assembly, those particulars to the prmrincial Ir.gislatu:u for

i their 'news, and

(c) subnu:. in acmrdanm wn:h th: rulw and nrdtrs of the

. National Council of Pmnnnes, those pam:ulars to the

Council for a puhllc debate, if the propm:d amendment is not
an amendmcnt that is required to be pamd by the Council.

*When a Bill amending the Constitution is introduced, the person or

committee introducing the Bill must submit any written comments
received from the public and the provincial legislatures -
(a) to the Speaker for tabling in the National Assembly; and
[b] in mpacl: of amendments referred to in suhs:mun {1}. {2} m‘
* (3)(b), to the Ch:upcrsan of the Nammal G:::-unul ‘of
vamr.ﬂ for mblmg in the Cnunml b

A Bﬂl am!:nde the Cﬂmuruunn ma;-f not be put to :h: vote in the

National Assembly within 30 daysof-- . - . |

(a) its introduction, if the &ss:cmblf is s1tung when the Bill is
introduced; or ..

(b) its tabling in the Ass:mbly, if the Asscmbljr is m recess when
the Bill is introduced., :

If a Bill referred to in subsection {3]{1‘-}, or any part of the B:Il
concerns only a specific province or provinces, the National
Council of Provinces may not pass the Bill or the relévant part
unless it has been approved by the legislature or legislatures of the
province or provinces concerned.



36 No.17678 GOVERNMENT GAZETTE, 18 DECEMBER 199
Act No, 108, 1996 CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996
Chapter 4 = Parliament

(9)

A Bill amending the Constitution that has been passed by the

National Assembly and, where applicable, by the National
Council of Provinces, must b-e referred to the President for assent.

Ordinary Bills not affecting pmﬂnr.es

73.

(1)

(2)

When the National Assembly passes a Blll other than a Eﬂl to
which the pmoedure set out in section 74 or 76 applies, the Bill
must be referred to the Nan-:?nai Council of Provinces and dealt
with in accordance with the following procedure:
(a) The Council must -
(i} passthe El]]
(ii) pass the Bill subject to am:nd:mmu pmpoacd by it; or
(iii) reject the Bill.

" (b) If the Council passes the El]] w:thuut proposing amendments,

the Bill must be submitted to the President for assent.

(c) If the Council rejects the Bill or passes it subject to
amendments, the Assembly must reconsider the Bill, taking
into account any a.mcndmm: pmpomd by ﬂ:t Council, and

_may -
(i) pass the Bill again, etther w*tr.h or wiﬂmut ammdments,
or

. id) dcf:ld: not to pm-u:ed w:th the EtlL -

(d) A Bill passed by the Assembly in terms of paragraph (c) must

- be submitted to the President for assent.

When the National Council of Provinces votes on a question in
terms of this section, section 65 does not apply; instead -
(a) " each delegate in 2 provincial delegation has one vote;

" (b) at least one third of the delegates must be present before a

“vote may be taken on the question; and

. (c) the question is decided by a majority of the votes cast, but if

- there is an equal number of votes on each side of the question,
the delegate presiding must cast a dectdmg vote. -

Ordinary Bills affecting prwlntes -
(1) When the National Assembly passes a Bill rdcm:d to in subsection

76.

(3), (4) or (5), the Bill must be refr.rre:l to the Nauunal Council of
Provinces and dealt with in acmrdancc wuh thc inllowmg

** procedure:
~ (a) The Council must— "

(i) passtheBill;
(ii) pass an amended Bill;or
" (iii) reject the Bill. ey . z
(b) If the Council passes the Bill without am:ndmmt, the Bill
must be submitted to the President for assent. *

* {c) 1f the Council passes an amended Bill, the amended B:Il must

be referred to the Assembly, and if the Assembly passes the
amended Bill, it must be submitted to the President for assent.
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(d) If the Council rejects the Bill, or if the Assembly refuses to
pass an amended Bill referred to it in terms of paragraph {(c),
- the Bill and, where applicable, also the amended Bill, must be
- referred to the Mediation Committee, which may agree on -
. (i) - the Bill as passed by the Assembly;
{ii} the amended Bill as passed by the Council; or
- (i11) . another version of the Bill. ‘
(e} If the Mediation Committee is unable to agree within 30 days
- of the Bill’s referral to it, the Bill [apses unless the Assembly
again passes the Bill, but with a supporting vote of at least
two thirds of its members. - :

.- (f) If the Mediation Commmee agrees on the Blll as passed by

- the Assembly, the Bill must be referred to the Council, and if
the Council passes the Bill, the Bill must be submitted to the
. - President for assent. : :

- .. (g)- If the Mediation Committee agrees on the amended Bill as

.;passed by the Council, the Bill must be referred to the
Assembly, and if it is passed by the Assembly, it must be
-+ submitted to the President for assent. ;

- (h) If the Mediation Committee agrees on another version of the

. Bill, that version of the Bill must be referred to both the

; Assembly and the Council, and if it is passed by the Assembly
and the Countil, it must be submitted to the President for
. - assent. - Lo s st
(i) - If a Bill referred to the Councrl in terms of paragraph (flor -
~(h)isnot passed by the Council, the Bill lapses unlessthe

- Assembly passes the B1ll witha suppomng vote of at least two
' thirds of its members.

f (j) If a Bill referred to the Assembly in terms of paragraph (g) or

(2)

(h) is not passed by the Assembly, that Bill lapses but the Bill
as originally passed by the Assembly r_nay‘agam be passed by
the Assembly, but with a supporting’vote of at leasr two thirds
of its members.
{k) A Bill passed by the Assembly in terms of paragraph {e), (i) or
(i) must be submitted to the President for assent.

When the National Council of Provinces passes a Bxll referred to
in subscctron (3, the Br[l must be referred to the Nat1onal '
Assembly and dealt w1ﬂ1 in accordancc wrth the followmg

. procedure:

(a) The Assembly must—' _
(i) pass the Bill;
(i) pass an ‘amended Brll or "
- (iti) - reject the Bill.

" (b) A Bill passed by the Assembly in terms of paragraph (a)(i)

- “must be submitted to the President for assent.” -
{c) If the Assembly passes an amended Bill, the amended Bill
must be referred to the Council, and if the Council passes the
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- "amended Bill, it must be submirted to the President for assent.

'+ {d)" If the Assembly rejects the Bill, or if the Council refuses to

" . " pass an amended Bill referred to it in terms of paragraph (c),
- the Bill and, where applicable, also the amended Bill must be
referred to the Mediation Committee, which may agree on -
..« (i) - the Bill as passed by the Council;
(i) the amended Bill as passed by the Assembly, or
« (iit) - another version of the Bill.- '

-+ (e} If the Mediation Committee is unable to agree within 30 days

of the Bill’s referral to it, the Bill lapses.
(f) If the Mediation Committee agrees on the Bill as passed by
-the Council, the Bill must be referred to the Assembly, and if
" the Assembly passes the Bxll the Bill must be submitted to the
" President for assent.’

(g) If the Mediation Committee agrees on the amended Bill as

- - passed by the Assembly, the Bill must be referred to the

" 1.+ Council; and if it is passed by the Council, it must be
.-v..*  submitted to the President for assent.. = -+
(h) If the Mediation Committee agrees on another version of the

‘-« Bill, that version of the Bill must be referred to both the
" Council and the Assembly, and if it is passed by the Council
*:and the Assembly, it must be submitted to the President for
Lietgssent. ! LUl el s L
(i} If a Bill referred to the Assembly in terms of paragraph (for

SERERER VB 1s not passed by the Assembly, the Bill lapses
NOw

A Blll must be dealt wu:h in accordancc with the procedure
established by either subsecnon { 1) or subsecnon (2) if it falls

withina funct:onal arca listed i in Schedule 4'or provxdes for

(3)

' (e) sectlon 196; and
(f) secnon 197.
(4)
‘ esrabhshed by subsectxon (1) if i it prowdes for leg1slanon -
“{a) env1saged in section 44(2) or 220(3), or

K "leglslatlon cnv1saged m any of the followmg sectlons
- {a) Secnon 65(2)
7 (b) section 163;
() section 182;°

I T
E :

(d) secnon 195(3) and (4), .

A Bul must be dealt w:t;h in accordance wnth the procedure

(b} envisaged in Chapter 13, and which affects the financial
interests of the provincial sPhere of govemment

A Bill envisaged in section 42(6) must be dealt with in accordance
with the procedure established by subsection (1), except that -

- {a) - when the National Assembly votes on the Bill, the provisions

of section 53(1) do not apply; instead, the Bill may be passed
only if a majority of the members of the Assembly vote in
i+..favour ofit;and = - - .,
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{b) -if the Bill is refcrred to the Mediation Gomrmttee, the
.- following rules apply: : S
(i) If the National Assembly consrders a Blll enwsaged in
- subsection (1) (g) or (h), that Bill may be passed only if a
e - . majority of the members of the Assembly vote in favour
camre Lt Teesofiter s s w e s
(ii} Ifthe Natlona! Asscmbly consxdcrs or reconsiders a Bill
., envisaged in subsection (1)(e), (1) or (j), that Bill may be
, _'passed only if at Ieast two thlrds of the members of the .

" Assembly vote in favour of 1t _

(6) This section does not apply to money B1Ils ,

Money Bills ,
77. (l) A Bill that appropnates money or unposes taxes, levres or duties is
g ‘money Bill. A money Bill may not deal with any other matter
except a subordinate matter incidental to the appropriation of .
- '__rnoney or rhe unposmon of taxes, lev;es or, duues .

(2) All money. Bills must be considered in accordancc w1th the
.5 -, procedure established by section 75, An Act of Parliament must
- provide for a procedure to amend money Bills before Parliament.

Mediation Committee ERRICE
78! 1y The Mediation Committee cottsists of = ’ :
(a) nine members of the Nat:onal Asscmbly elected by the
0" Assembly in accordance with a procedure that is prescnbed
by the rules and orders of the Assembly and results in the
. .. Tepresentation of parties in substantially the same propornon
AT )- - that the parties are represented in the Assembly, and
(b) one delegate from each provincial delegation in the National
Council of Provinces, designated by the delegation.,
(2) - The Mediation Committee has agreed on a version of a Bill, or
- decided a question, when that versmn, or one side of the question, is
supported by— = o
(a) at least five of the representatwes of the Nanonal Assembly,
and
(b) at least five of the reprcsentatwes of the Nauonal Councnl of
Provmces : T o o

AssenHoBllls . : G I

79. (1) The PreSJdent must e1ther assent to and 51gn a Blll passed in terms
of this Chapter og, if the President has reservations about the -
constitutionality of the Brll refer it back to the Natlonal Assembly

+ -for réconsideration. : BT
(2) The joint rules and orders must provide for the précedﬁre for the

reconsideration of a Bill by the National Assembly and the
participation of the National Council of Provinces in the process.
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{3) - The National Council of Provinces must participate in the
reconsideration of a Bill that the President has referred back to the
" National Assembly if - - ) ‘ '
B (a) ‘the President’s reservations about the constitutionality of the
- Bill relate to a procedural matter that involves the Council; or
(b) section 74(1), (2) or (3)(b) or 76 was apphcable in the passmg
R “of the Bill. - :

’. ) (4)’_ If after recon51derat10n, a B1lI fully accommodatcs the President’s
o reservanons, the Pres:dent must assent to and sign the Bill; if not,
the President must either—
(a) assent to and sign the Bill; or
(b} referitto the Constitutional Court for a decision onits
‘ constltut:onahty

(5 ) I the Consntutxonal C0urt decxdcs that r.he Blll is consmunonal,
the President must assent to and sign it.

Application by members of National Assembly to Constitutional Court
80. (1) - Members of the National Assembly may apply to the © -~
* Constitutional Court for an order declarmg that all or part of an

- Act of Parliament is unconstltunonal LT s

(2) Anapplication~ - ' T e i
(a) must be supported by at least one third of the membcrs of the
: National Assembly, and . . -
P (b) .must be made within 30 days of thc datc on whlch thc
-t .. . President assented to and signed the Act.

- (3) 'The Constitutional Court may order that all or part of an Act that
“is the subject of"an"applic'atiori in terms of subScction (1) has no
Pi..75 force until the Court has decided the apphcanon 1f -
(a)- the interésts of justice require this; and -
. (b) .the application has a reasonable prospect of__spccess.

(4)- If an application is unsuccessful, and did not have a reasonable
prospect of success, the Consututxonal Court may order the
"-- applicants to pay costs, - - ‘

Publication of Acts - S : S
81. A Bill assented to and signed by r.hc Pzesu:lent becorncs an Act of
Parliament, must be published promptly, and takes effect when

Soer o

PUbhshed orona datc detcmuncd in terms of thc Act Phnl

EET e,

Sa!ekeeplng of Acts of Purlmmenl : _ ,
82... The signed copy of an Act of Parl:amcnt is concluswc ev1dcnce of the
provisions of that Act and, after publication, must be entrusted to the
. Constitutional Court for safekeeping.

]
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Chapter 5

The President and National Executive

The President
83. The I‘m:d:nr. - :
{a} is the Hcad of State and head of the national exccuuvc-,
(b) must uphuld defend and respect the Cﬂmurutmn as thc
' suprcmt: law of the Republic; and :
(c} pmmm:cs the unity of the nal:u:m and that wh:ch will advance
* the Republic.

Powers and functions of President

84. (1) Thc President has the powers entrus:ed by the Conmmn and
lcglslauun, mcludmg those neccsnrjr to perform the functions of
Head of State and head of the national executive.

(2) The President is responsible for -

(a) assenting to and signing Bills;

'Il:r] referring a Bill back to the National Assembly for
“#7 - reconsideration of the Bill’s constitutionality;

‘(¢) referring a Bill to the Cﬂn:nmtmml Cnur: fnr a d:usmn on

the Bills mnsntunonaht}', A o Vi
(d) summoning the National Assembly, the Nauuml Council of -
. Provinces or Parliament to an em:ordmarr smmg 10 oumiuct
.. special busmess, :

() making any appointments that the Constitution or legislation
requires the President to make, nrther than as head of the
national executive; ° = ¥

(f)' appointing commissions of i mqun}'; _ .

~{g) calling a national referendum in terms of an Act of Parhzmcnt;
{h) receiving and recugmsmg foreign diplomatic and consular

representatives; 3

(i) . appointing ambassadors, pI:mpntcnuanes, and dlplumatu: "_'

and cnnsulzr Tepresentatives; "'

Kl pardonmg or reprieving offenders and rmmttmg any fines,
p:na!ucs or forfeitures; and

(k) conferring honours. '

- Executive authority of the Republic PR U
85. (1) The executive authority of the Republic is vested in the President.

{2) - The President exercises the executive authority, together with the
other members of the Cabinet, by -
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(a) implementing national legislation except where the
Constitution or an Act of Parliament provides otherwise;
(b} dmlnpmg and jmplementing national policy;
(c) co-ordinating the functions of state departments and
administrations;
"+ 1. (d) preparingandj mmaung legislation; and _ -
wToe e). pa:formmg any other executive function pmndnd far in r.h:
Constitution or in national legislation.

Election of President

86. (1) At irts first sitting after its election, and whenever nmarjr tn fill a
vacancy, the National Assembly must elect 2 woman or aman
Emm amnng its members to be the Pres:dmt.

{i] '!".h: President of rhe Canmzuuunal Court must prmd: over the
election of the Pr:sndr_nt, or d:s:gnatc anm:hcr judge to do so. The
procedure set out in Part A of Sdmdulg 3 applies to the election of
the President. '

(3) Anélection to ﬁ]lavamcymthtofﬁc:of?rcudmt mustbehc]d
" " atatime and on a date determined by the President of the
. Cunsnmqun_a] Cotirt, but not more than'30 days after the vacancy
£ i e T * wmTvVE Wl SR ol W 4 oy

s

e R

Assumption of office by Presid enl K
87. When elected President, a per.sun mases tu l:u: a memh:r of the
National Am:mbly and, within five days, must assume office by
. swearing or affirming faithfulness to the Republic and obedience to the
- Constitution, in accordance with Schedule 2. '

Term of nﬂlte of Presidﬂ:l

88. (1) The President’s term of office bcgms un assnnnngnﬂiﬂc and ends
upnnavacanqrumurrmgmwhmthepersmnmdmud
Prmdmt assumes ufﬁuc e =

{2} Nu person may hold nfﬁce as Prmdmt fnr more than twWo terms,
butwhmapermnlsclmdmfllavmnqrmtheufﬁccuf
- . President, the period between that election and the next election of
:.. aPresidentisnotregardedasaterm, . ,. .

iy

Remwul of President :
89, {1} The National !.ssemhl}r, h:,r a remluunn :dopwd mth a suppnmng
. vote of at least two thirds of its mtmbers, may remmr: the
President from office only on the gmunds of-

(a) a serious violation of the Guns:rrutmn or th.-: l:w-
{b) serious misconduct; or '
(¢) inability to perform the functions of office.” - : - .

" {2) Anyone who has been removed from the office of President in
terms of subsection (1) (a) or (b) may not receive any benefits of
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that office, and may not serve in any public office:

lt!lng President RIS

{l] ‘When the Pms:d:nt is ahﬂ:ﬂt from the Republlc ar nthermsc it

“ *" unable to fulfil the duties of President; or during a vacancy in the
office of President, an office-bearer in the order below acts as
President: o : "
(a) Th:D:puq'Pmﬂcnt. P Betee e d " Y

“(b) A Minister designated by the Prestdm:. e
{c) "A Minister dmgnatcd by the other members of the Cabinet.
(d) The Speaker, until the National ﬂsscmbly dmgmm one of its
other members.

{(2) An Acting President has the responsibilities, p-uwu's and functions
.+ of the President. A

N (3) ._ Before =ssummg the rnpunmbﬂmes, pﬂwcrs and fum:l:mns of the
' President, the Acting President must swear or affirm falth&:hcss
to the Republic and obedience to the Constitution, in accordance

with Schedule 2. . - Bad | MiERT.
Cobinet = B WS
91. (1) The Cabinet consists of the President, as head of the Cabiner, a
Deputy President and Ministers. : ;

(2) The President appumts the Deputy President and Ministers,
~ assigns r.hclr pnw:rs and functions, and may d:smm them.

(3) The President— .
(a) must select the D:pruxy President from among the members of

. the National Assembly;.
(b) may select any number of Mmls:m from amuus the memhers
of the Assembly; and ]
(c) - may select no more than two Ministers frumoutsldcthr. :
Assembly. :

(4) The President must appumt"a member of the Cabinet to be the
Imd:: of government busmuss in the National Assambly

{5} The D:prut}r President must assist the President in the cxcmnun of
the functions of government.
g T RN S, R
Am:utuhli’ly and responsibilities , . . . '
“ (1), The D:put}r President and Ministers are rcspunnble for ﬂm p-uwcrs
and functions of the executive assigned to them by the President.

(2) Members of the Cabinet are accountable ml!acmehr and
individually to Parliament for the exercise of their pnwcrs md the’
pcrformanm of their funcmns.

{3} Members ﬁfflne Cnb:.ncr must—, .
(a) actin accordance with the Cunsﬂtunon, :nd
. .Ab)_ provide Parliament with full and regular rEpnr_ts concerning
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matters under their control. . -

Depuly Ministers :

93. The President may appoint Deputy Ministers from among the m:mbers
- of the National Assembly to assist the members of the Cabinet, and
Maydismissthem...'_ 7 ek i e :

Continuation of Cabinet after elections . _

94, When an election of the National hss«cmbly is hclcl tl.w C:bmct, the
Deputy President, Ministers and any Deputy Ministers remain
competent to function until the person elected Pmﬁmt b}r the next
Assembly assumes office.

Oath or affirmation
95. - Before the Deputy President, Ministers and any Deputjr M.l.mstcrs begin
. to perform their functions, they must swear or affirm faithfulness to
'__, the Republic and obedience to the Constitution, m amrdance with
Schedule 2.

Conduct of Cabinet members and Dapulr Ministers
96. (1) Members of the Cabinet and Deputy Ministers must actin . |
_ accordance with a code of ethics pmcnbed by nanunal lr.gtslztmn.

{2] Members of the Cabinet and Deputy Ministers may not -
{a) undertake any other paid work; :
. (b) actin any way that is inconsistent W]!h their nfﬁ:c, Or eXpose
" themselves to any situation mvalnng the risk of a conflict
between their official responsibilities and private interests; or
(¢) use their position or any information entrusted to them, to
enrich thtmselm or nnpmptrly benefit any other person.

Transfer of inmlnns
97. 'The President by proclamation may transfer to a member of the
Cabinet -
(a) the admlmsl:ramn uf any leglslauun entrusted to another
.. mhﬂr&
{b) any poweror fum:unn cntrun:d b]r il:g,lslauon to anur]:u:r
" member. - '

“t

Temporary assignment of Iunﬂmni
98. The President may assign to a Cabinet member : any power or - function
" of another ‘member who is absent from office or is unable to exercise *
 thiat power or perform that function.
Assignment of fv nctions r
99, A Cabinet member may asmgn any pow:r or fum:unn that is to be
exercised or performed in terms of an Act of Parliament to a member
ofa pmvmml Executive Cc}unnl ortoa Mummpal Coun:d An
assignment — : -
(a) " must be in terms of an agreement between the relevant
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Cabinet member and the Executive Council member or
Municipal Council;. - it S

(b} must be consistent with the Act of Parliament in terms of
which the relevant power or function is exercised or
performed; and

{c) takts :ffmt upon pmclamtmn h}r the P:csldent. i

Hntiunnl supumﬂnn of prmnnul udm:nis!rutiun

100. (1) When a province cannot or does not fulfil an executive obligation
in terms of legislation or the Constitution, the national executive
_may intervene by taking any appropriate steps to ensure fulfilment
of that obligation, including -

(a) issuing a directive to the provincial executive, dtscribmg the
extent of the failure to fulfil i its ubhgaunnu and stating any
steps required to meet its obligations; and

(b) assuming responsibility for the relevant obligation in that
province to the extent necessary to—

{i) maintain essential national standards or meet established
minimum standards for the rendering of a service;

(i) maintain economic unity;

(iii) maintain national securiry; or

(iv) prevent that province from taking unreasonable action
that is prejudicial to the interests of another province or
to the country as a whole.

(2) If the national executive intervenes in a province in terms of
subsection (1)(b) -

{a) notice of the intervention must be tabled in the National
Council of Provinces within 14 days of its first sitting after the
intervention began;

(b) the intervention must end unless it is approved by the Council
within 30 days of its first sitting after the intervention began;
and

(¢) the Council must review the intervention regularly and make
any appropriate recommendations to the national executive.

(3) Natonal legislation may regulate the process established by this
section.
Exetutive decisions
101. (1) A decision by the President must be in writing if it —

{a) is taken in terms of legislation; or

(b) has legal consequences.

(2) A written decision by the President must be countersigned by

another Cabinet member if that decision concerns a function
assigned to that other Cabinet member. .

(3) Proclamations, regulations and other instruments of subordinate
legislation must be accessible to the public.
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(4) National legislation may specify the manner in which, and the extent
to which, instruments mentioned in subsection (3) must be -
.(a) +tabled in Pacliament;and . - . .. .
'(b).. approved by Parliament. . ; ;= - - o,

Motions of no confidence _
102. (1) If the Natmnal hssemblf. b}r a 'r.rm:e snpporred bya malﬁnl:y of its
members, passes a motion of no confidence in the Cabinet-.-, :
s .. - excluding the Prmdmt. the President must reconstitute tht.'.
.. Cabinet. - - . 3, HiE . ;

(2) If the National Assembly, by a vote supported by a majority of its
members, passes a motion of no confidence in the President, the

‘President and the ur.h:: m:mbc:s nf the Cabinet and any Deputy
Ministers must resign.
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Chapter 6

Provinces

Provinces : 0 _
103. (1) The Republic has the following provinces:
(a) EasternCape- _. . . :
.. (b) Free State ' - _ ‘ '
' {c) Gautmg, .'r.
{d) KwaZu!u-NataI ' N
(e} Mpumalanga
(f) Northem Cape
(g) . Northem Province . .
(h) NorthWest = =
(i) Western C!pr_

(2) The boundaries of the pmvmm are: those r.l'.mt mstod whm the

Constitution took effect.

Provincial Legislatures

I.egisluih'a anlhnir of prwlm:

. (1) The legislative authanqr of a pmnncf. is vested i in its pmvmual
_ legislature, and mn&-_rs on rh: provincial lcgﬁlam:e the power -
(a) topassa constitution for its province or to ameml any
constitution passed by it in terms of sections 142 and 143;

(b) " to pass legislation for its pmvmnc with rqa:d to -

(i} any matter within a functional area listed in Schedule 4;

i) any matter within a functional area listed in Schedule 5;
"~ (iii) ‘any marter outside those functional areas, and that is

expressly amgmd to :he pmvmx:c by national legislation;

and

~ (iv) any marter for whichla provision of the Constitution
"envisages the enactment of provincial legislation; and
(c) to assign any of its lcglslatwc powers :n 3 Mumupal Council

in that pmwrme. .

{2} The lcgl,slatu:r. uf a pmvmc:, b)' a molumm adopl:cd mﬂu a
- supporting vote of at least two thmispf its members, may request

- Pacliament to change the name of that province.

- (3) A provincial legislature is bound only by the Constitution and, if it

has passed a constitution for its province, also by thaz
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(4)

(5)

constitution, and must act'in accordance with, and within the
limits of, the Constitution and that provincial constitution.

Provincial legislation with regard to 2 matter that is reasonably
necessary for, or incidental to, the effective exercise of a power
concerning any matter listed in Schedule 4, is for all purposes
legislation with regard to a matter listed in Schedule 4.

A provincial legislature may recommend to the National Assembly
legislation concerning any matter ourside the authority of that
legislature, or in respect of which an Act of Parliament prevails .
over a provincial law. '

Composition and election of provincial legislatires

105. (1)

(2)

Membership

106. (1)

A provincial legislature consists of women and men :iu.:ted as

members in terms of an electoral system that -

(a) is prescribed by national legislation; -

(b) is based on that province’s segment nF the natmnal common
voters roll;

(¢) provides for a minimum voting age of 18 years; and

(d) results, in general, in proportional repr_:sent:ﬁun.

A provincial legislature consists of between 30 and 80 members.
The number of members, which may differ among the provinces,
must be determined in terms of a formula prescribed by national
legislation.

C @

Every citizen who is qualified to vote for the National Assembly is
r.[lg:blc to be a member of 2 prownmal legislature, except -
(a) anyone: who is app-nmted by. orisin the service of, the state
and receives remuneration fnr that appointment or service,
: ut]:lm: :han -
' (i) _1:he Prenuer and m:her memherl of the Executive Council
~ .ofaprovince;and
(i) other nfﬁm-bcarm whose functions are mmpauhlc with
' the flmcnuns of a member of a pmvmml legislature,
~ and have been declared compatible with those functions
by national legislation;
(b) members of the National Assembly, permanent delegates to
_ the National Council of Provinces or members of a Municipal
Gnu.ucll, '

% enschabilinered Senabvesithy.

(d) anyone declared to be of unsound m.l.nd h}r a court of rhe
“ " Republic; or
(¢) ‘anyone who, after this section took effect, is convicted of an
offence and senteniced to more than 12 months’ imprisonment
.- without the option of a fine, either in the Republic, or outside
the Republic if the conduct constituting the offence would
have been an offence in the Republic, but no one may be
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.= regarded as having been sentenced until an appeal against the
conviction or sentence has been d:mn:;ﬁned, or until the time
~**= = . for an appeal has expired. A disqualification under this '
. paragraph ends five years after the sentence has been
completed.

. (2) A person who is not eligible t m b: a m:mb:r of a pmmual g
legislature in tcm'.ls of subsemon {I} I:a:l or I{h] may be a candidate.
. for the lcg:slzmre, mb}m:t to any lnmts or mndmons established

. . bynamnal legislation. . - -
21 (3)" A person loses mnmbcrsh:p ofa pmvmml lcgulaum: zf that
person - o i Sl
..{a). msesmbcehglblc 0 ™ e g0
| {h} 1: ahsent from the Icgmlam:e mthm.u: permwsum in
circumstances for which the ru!es a.mi nrders of lhe I-eg;slat.u:e
prescribe loss of membership. &

(4) Vacancies in a provincial legislature must be ﬁllm:l in'terms of _
g uaumallcgulanun aptests o glay o ads

Oath or lﬂlmnhun

ID? Before members of a pmmmal lcgislamrr. begm to p:rform their
 functions in the legislarure, they must swear or affirm faithfulness to
the Republic and obtdlen:: to tﬁc Gunsnmmu. in ncmrdancc with
Sd‘l:du[c 2

Dlrllinn of provincial legislatores =~
IGE {1} A pronnml Icglsiatuu is electcd for a ttrm ﬂl:' ﬁw: mrs

(2).If a pruvmnal l:glslatur: is dzssﬂlved in u:rms of section lﬂ?, or
. when itsterm txp:rcs, the Prcmi:r of :he promu:, by pml:]amannn,
" ‘must call and set dates fnr an electmn, which must be held within 90

* days of the date the Iegtslature was dissolved or its term expired.

(3) If the result of an election nfz pmwnn:l Icg:slamr:unntdedmd
wnhnthcpmn-drtf:rmdmmmonl?B,oufmdemnnusct
aside by a cour, the President, by proclamation, must call and set
dates for another election, which must be held within 90 days of : |
_the:xplrjrthhatpmudorufthcdateunwh:hﬂm:lecuonwu
SECAMIR, S - o Lomriin e demrL m AN S

(4) A provincial legislature remains competent to function from the
© time it is dissolved or its term expires, unnl thl: d:y before the first

day of pollmg for the next legislature. -

Dissolution of provincial legislotures before ﬂpirr of i:am
109. (1) The Premier of a province must dissolve the provincial legislature
I'f- i |
{a} the I:g:sl:tur: his :duprted a uiﬂlutmn w dmnl‘vt: mﬂi a
supporting vote of 2 majority of its m:mbtﬂ, and
[b] three years have p‘.lmd mc: the leglstltu.rc wa: elected.
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. (2) An Acting Pm:iier must dissolve the provincial legislature if -
{a)- there is a vacancy in the office of Premier; and
{h} the legislature fails to elect a new Premier within 30 days after
the vacancy occurred. | i -

Sittings and recess periods

11D tl] .&ﬂ:er an :leman, the first sitting of a provincial Icglslature must
talr.e pl:auatanmcznd ona datcducmuu:d bya ]udge
dcngn:ted by the President of the Constitutional Court, but not
more than 14 days after the election result has been declared. A
provincial legislature may determine the time and duration of its
other sittings and its recess periods.

(2) The Premier of a province may summon the provincial legislature

to an mraﬁl:dmar}r s:tu.ng at an].r time to nonduct special business.

. {3} ﬁ pmvmmal lcg,lslatuﬂ: ma}r df.'termm: where it ordinarily will sit.

Speakers and Deputy Speakers - ;
111. (1) At the first sitting after its election, or when necessary to fill a

vacancy, a provincial legislature must electa Spcakcr =nd a D:put}"
Speaker from among its m:mbcm

. {1} A judgt dcs:gmted by the Prcs;ldmt of the Cons:utununal Court
. must preside over the e[;mon of a_Spi_:akr.:. The Speaker presides
over the election of a Deputy Speaker.

(3) The procedure set out in Part A of Schedulc 3 applies to the
elecunn nf Spcakers and Dcpurjr Speake:s.

. (4) A provincial L:gm!alm‘t may remorvc its Spcakcr or Deputy Speaker
from ufﬂu:e by resolution. Amaluntjr of the mambcrs of the
leglsla:u:e must he pms:cnt whm th: r:soiuunn is adoptcd

: ,I:S] In tcnns of its rulcs and m‘dl:rs, a pmmml lc:guhtu.rr. may elect
. _from among its members other pm:dmg nfﬁc:zs to assist the
o Spe:kcr and the Deputjr Spﬂkm: o

De:isinns el T oy :
112. (1)’ Except where the Gunsmuuun pmv:d:s otherwise —
; *(a) a majority of the members of a provincial legislature must be
present before a vote may be taken on a Bill or an amendment
. toaBil
{(b) atleast one third of 't.hl.‘. mmbers must be prmnt before 2
vote may be talm:t on any other queatmn before the
legislature; and
{c] all questions before a provincial lcgmlamre are dmded hy a
. majority of the votes cast. - .- i L

(2) The member prmdmg ata mutmg ut a pmvmm! Ieg:shmrn has
"no dr_hberzuve vote, but- -
(a) musl: cast a dmdm,g vol:e when there is an equal numbr.r of
votes on each side of 2 qutsl:mn, and
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(b) - may cast a deliberative vote when 2 question must be decided
- with a supporting vote of at least two thirds of the members
LTI ofthelf.gls[atu.rt 7 a L S

Permanent deltgnle: rig hls in pruﬂutiul Iagislnlures .

113. A province’s pcrmanml: d:legatcs to the National Council of Provinces
may attend, and may speak in, their provincial legislature and its
committees, but may not vote. The legislature may rcqulrc a penmnmt
delegate to attend the legislature or its committees. ;

Powers of pm‘iuiul Iuguluims o 3 '_' S
114. (1) In exercising its legislauve puw::, a pmnnmal ks:slxmre may -
(a). consider, pass, amend or reject any Bill b:for: the leps!atum;
and
3 i o pepre i, xeg sy il
- (2) - A provincial legislature must provide for mechanisms -
"+ (a) to ensure that all provincial executive organs of state in the
. province are accountable toit;and i © ..
(b) to maintain oversight of =+ 1. " :
.+ (i), the exercise of provincial executive author:tr in the
i pmﬂm:e, mcludu:lg the lmplcmentauon of Icg:slat:un, and
= i:u] any pm\rmual urgan of state. -

Evidence or Iuinrmnliun before prnﬂuiul Ieglilnlares
115. A provincial legislature or any of its committees may - -
(a) summon any person to appear before it to grre mdenm on
* ‘dath or affirmation; or to produn:dummmts, e
(b) require any person or provincial institution to report toit; -
© (¢} compel;'in terms ofpmvmmd legislation or the rules and
3‘ "o:ders, smir person or msututmn to mmply with a summons
S R requtr:ment in'terms of paragraph (a) or (b); and
- (d)" receive petitions, representations or subm:sslnns from any
mterestcd p:rsunsurmsnmnons " s d

Inlmnl umng-ments, pmm[‘ngs and prﬁﬂdurns of prmnuul
legislatures . .-, P e eat T e
116. (1) A provincial l:gmlatnremar— LA e
{a) determine and control its mtemal amngtmmu, proceedings
and procedures; and L
[b] make rules and ordm mnnermng :l:s busmass, wuh du:
_regard to r:prcsmmuv: and pnmnpator}r dt.mﬂcmcy
aemunuhd:t}f, transparmcy and public involvement.

[2} The rules and orders of a provincial Ieglslmm: must “provide for =’
% (a) the establishment, ¢ mmpus:mn, pﬂwcts, funcunns. pumdurcs
" " and duration of its committees; * - -
{h} rh: participation in the proceedings of tl:u: legislature and its
‘committees of minority parties rcptcs:nud in tht Icgislamre,
in a manner consistent with dmmmcr, e
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"+ (¢} financial and administrative assistance to each party
weiwt - represented in the legislature, in proportion o its
representation, to enable the party and its leader to perform
their fun:nuns in the lcgls[ature effcmve]}r, and
(d) the m:ngmnon of the leader of the largest opposition part}r m
the leg;lsiature, as Ihe Ltadr.r nf tht Oppﬁsmﬂn LI

Fl'l'l"egl By E..:'..j,; ,"'5' e ;- ‘
117. (1) Members of a provincial lcgls!al:u:t: and the pmﬂnﬁr’s permanent
delegates to the National Council of Provinces -
{a} have freedom of speech in the Icglslature andinits © 7
e mmm:ttecs, suh]nct to its rules and orders; and-
{h} “are not liable to civil or mmmal pmcee:lmgs, arrest,
unpnmmmt or damages for — =5
(i) " “anything that théy have said in, prudun:d before or
-+ - submitted to the legislature or any of its committees; or
- «=rq (i) anything revealed as a result of anything that they have
said in, produced before or submitted to the legislature
urauyaf:tscummrm ST TR AR

{2} ‘Other pnvllegcs and immunities of a pmvmcaal lcsaslaturt and its
" members may be pr:sr.'nbod by nauunal l:g;lslat:on

(3) Salaries, allowances and benefits payah!f: t6 members of a
provincial lcguslature are a'direct chugc aj;amst the vamnal

Revenue Fund. ;im0 03050k st v, ol B avidnt:
Public :ﬁess 'In und invuluuani In prnmtiul Ilgisluinm '
118, {1} AEmwnnal I:gulamrc must--__ B B o
,.(a) facilitate public mvolvement in th; leglslatm and m:he.r
=i  progesses of d:w leglslamre and its mmmrtteﬁ, and

{h] cnndu-:t its husmess in m open manmr, and hold its sittings,
an:l those of i 1:: mmmzttocs, in public, but rcasunabtt
measures may be taken— . .
(i) to regulate puhin: :i,cams. mcludmg access of the medla,
" -fe252 1 po the legislature and its committees; and
(ii} to provide for the starching of any person and,wllem 35
. =ppmpﬁau,th=r:fusalu{mu?m.orﬁwmmmra!af,mf’
SRR TR __-,---.~Pm, .-,..._,'. s I e Tl STy P
(2) A provincial I:gls!ar.ur: [may not m:clude the pubhc, including the
medu, frum a sn:ng of a committee unless it is reasonable and
]usuﬁ:hlc to duso in :n opm and democrauc mu:ty

Iliﬂﬁltl'lnn Of Bills...o. vy s o
119.: . Only m:mbcrs of thc Encuuvc Guunnl ofa pmvmn: ur a cum.uuttce
or member of a pmwncml legislature may introduce a B:l[ in the
. legislature; but only,the member of the Executive Council who is
. responsible for financial matters in the province may introduce a
money Bill in the legislature. . . ~.. . . .
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Money Bills :

120. {1] A Bill that ﬂppl'ﬂpl‘ﬂtt! money or zmpnses raxes, I:ms nr
- duties is a money Bill. A money Bill may not deal with any other
matter except a subordinate matter incidental to the appropriation
of money or the imposition of taxes, levies or duties.

(2) A provincial Act must provide for a procedure by which the
province's legulnturt may amend a muney B]lL

FTI

Assent to Bills

121. (1) The Premier of 2 pmvmce must either assent tn a.ud s:gl:l a Blll
passed by the pmvmml legislature in terms of this Chapmr og, if
the Premier has reservations about the ommmmnahty of the Bill,
refer it back to the ]cgislamre for méﬂnsidemtian 4

(2) If, aftr.r rmns:deuuun, 2 Bﬂl fully acmmmudatﬂ th¢ Premier’s
o reservations, the Premier mus: assent to nnd slgn ‘the Bill; if not,
the Pm:mr must ﬂﬂur - _
(a) aséentto and sign'the Billor '
" (b) rcf:r it to the Conmmuonal Cnun fur 2 r:lmsmn on its

o mnmmnonahty. .
" (3) If the Constitutional Com demdes t.hnt the Bm is mmnmmna!,

the Premier must amnbandmgnlt. e

lppllmﬂnn by members to (ﬂ:llmlunul Cuuﬂ

122, (1) Mem]::rs nf a provincial lcg:slamrc may appl}r m the .
_Cnnmtunnnal Court for an order dcclarmg that aIl nr part ofa
.prwmual Mt is unmnsumunmL o .

(2) An application - Tmp et
(a) .must be supported by at least 20 per cent of the m:mbers of
the !:glslmm; and
{b} must be made within 30 days ofthedate on whu:h the
. Premier ass:nted to and mgn:d the Act. '

- (3) The Cuns:mumua! Court may order that all or pm of an Act that
-+~ is the subject of an application in terms of subsection (1) has no
force until the Court has decided the application if = - -
. {a) theinterests ufiustine mquirethis, and
o Elay (b) the apphcanon I:as a rusnnablc pruspm of success.

(4) - If an application is unsum:ssh:l and did not have a reamnahh
prospect of success, the Constitutional Court may order the
_applicmts to pay costs. .

i N e
R -

Publication of provincial'Acts- - e ;
123. A Bill assented to and signed l:qr the Prcn:utrofa pm'vmu becomes a
provincial Act, must be published promptly and takes effect when
- published or on a date determined in terms of the Act.
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Safekeeping of provincial Acts

124. The signed copy of a provincial Act is conclusive evidence of the
provisions of that Act and, after publication, must be entrusted to the
Constitutional Court for safekeeping .-

“Provincial Executives -

ixe:ullu authority of provinces s
. (1) The executive auﬂmnt}r nf a pmvmce is mted in the Pn:mmr nl"

that provmﬂ:. ioms

{2) The Premier exercises th: executive authonm mgcﬂ:mr with the
other members of the Executive Council, by~ - ...,
_ (a) implementing pmvmml legislation in the province; |
o {h] implementing ail national luglslatmn wn:l'.lm l:h: funcuonal
‘areas listed in Schedule 4 of 5 exr.ept whm: t]:u: Cansnmnnn
or an Act of Parliament prondf:s oﬁlerms:,
e} admmmcrmg in the prmrmce, national legislation outside the
- funcuenalmshmdmschedulm4an&5,th¢
administration of which has been assigned to the provincial
~ executive in terms of an Act of Parliamenr; © " !
(d) developing and implementing provincial policy; -
(e) m—ordmatmg the funmons uf the pm?mmal admmsrratmn .
a.ndusdeparmlmts; "'I . Al
(f) 'prcpﬂrm\g and mmanng pmmnai leg:slauun, am:l
"“lg) ‘performing any other function asslgm:d to the provincial
executive in terms of the Constitution or an Act of
Parliament. v seemanbhe £

i

(3) A province has executive authority i in terms of subsection (2) (b)
only to the extent that the pmvmm ‘has the adn’mstmuve capacity

" 1o’ assume effective responszhﬁ:ty The national government, by
legislative and other measures, must assist provinces to develop

- the administrative capacity required for the effective exercise of
their powers and perfoma.nm of th:u' functions rafemsd to in
subsection (2)..5- oLt St

(4) Any disp-ur.c mmcn‘ung the ad‘.rmmsu'ntwe mpamr uf a province
* in regard to any function must be referred 10 the National Council
* .. -of Provinces for resolution within 30 :In.}rs nf the date of the
+ referral to the Couneil. . - & - o
(5) Subject to section 100, the impl:niéﬁutioh of provincial
legislatiun in a province is an exclusive provincial e :xccnn'*ve power,
{E} The provincial executive must act in accordance w;th-
‘(a) - the Constimtion;and -~ ' * . L
(b) the provincial constitution, if a constitution has been passed
for the province.
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Assignment of functions -- ek SR
126. "A member of the Executive Caunm! of a province may assign any
. - - power or function that is to be exercised or performed in terms of an
Act of Parliament or a prmfim:ial Act, 10 a Municipal Council, An
assignment- .
: _ [a} must be in te:ms n:rf an agm:mcm bctwecn t]'.le rcle?ant
Emcutm Council m:ml:-er and the Mumc:pal Couneil;
{h]_ must be mnmstcnt mth r.hi: Ac: in t:rms of wh.mh the relevant
' power or function is exercised or pcrfonncd and
(c) takes effect upon pmclammun by the Premm; )

Powers and functions of Premiers . . - :
127.- (1) The Premier of a province has the powers :nd funcnons mrrusncd
to that office by the Constitution and any legislation.” .

(2) The Premier of a province is responsible for —
[1] assenung to and sng:nmg Bills;
{h} referrmg a B]].'I back to 1:he pmmml legtslature fu:
e s rﬁcunmd:ﬂunn of the Blll s mnsatununahqr-
) rcfl:mng a Bﬂl to the Cunsnruuﬂnzl Cuu.r: fora declsmn on
" the Bill's constitutionality; .
. {d} summoning the lr.g:slamre toan ﬁxtmurdmm srmng to
7 conduect special business;
., [} appointing commissions ul" mquujr- a.nd
{f) calling a referendum in the province in amurdance with
mtmnal lrglslannn.

i+ i -:':1‘.:1._':-'-
Eleﬂinn ui Pmulm - - ~ 3T 4
128 [‘.III Ati its, first sm:lng after its ciu:l:mn, and whenmr nm:uary to filla
- va:z.ncr a pwvmmallcgls[ature must e!ectawomnnar aman '
S &omamong::smeml::tsto be ﬂ:ehmerufthepmmm

PFk i

(2) A judge designated by the President of the Consntuuonai Court
must preside over the election of the Premier. The procedure set
, outm Part .H. ufScheduI: 3 applimm the elecl:mn nfrh: Prt:m.l:: :

{3} An :hcnun 0 ﬁll n v:czm:f in th: ufﬁc:e nf Prcm:er must I:-a hcld
‘ata time and on a date dm:rmmd IJ}' the Frcmd:nt nfthe
" Constitutional Court, but nut lat:r than 3ﬂ da}fs afu:r thc vacancy
occurs.

R L ATy

lssumpﬂul o uHi:e by Fﬂmilrs g e b
129. A Premier-elect must assume office within fiv: -:lajrs of bemg elected, by
swearing or affirming faithfulness to the R:publm and nbcdlma: tothe -

/ vl . -.3..

_ Cnnmmum,mamrdnnoe with Schcdu[ﬂ2= TR
'Tern ni office and rmmrul of Fremim R T
‘liﬂ. (1) A Premier’s term of nfﬁl:: begins when the Pn:m;:r assumes office
N nndmdsupnnaﬂcmwo:mmngorwhmﬂlcpmnmxt
c!emd Prcmr:r assumu ofﬁn::c . :
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(2) No person may hold office as Premier for more than two terms;
_ but when a person is elected to fill a vacancy in the office of .
e Premm, the period between that election and ﬁle next election of a
Premier is not regarded as a term.

(3) The lcg:s]ature of a province, by a resolution adupmd witha
" supporting vote of at le:ast two thirds of its members, may remove
the Prem.'ler from office Onl'j' on the grounds of -
{a} a smuus violation of the Ounsutuuon or r.he law,
(b) “'serious misconduct; or” '
(c) inability to perform the functions of office.

(4) Anyone who has been removed from the office of Premier in terms
"~ +.of subsection (3) (a) or (b) may not receive any benefits of that -
office, and may not serve in any puhlm office.

x,

l:ling Premiers
131. (1) When the Premier is abscnt or nrthcmsc unable to fulﬁi the duties
. of the uﬂ'in: of Pr:mle:, or durmg a vamnc_-,r in the office of
?rumer. an ofﬁm—bcarcr in thc order bcluw acts as the Premier:
(a) ' A'member of the Execuuvc Douunl designated by the

Premiec
'{b} A member of the Emcuuve Cuuncﬂ dmgnamd by the other
 members of the Council. .
q‘,c} The Speake:, m:tul thc l:gm!inm: d:stgnates one of its other
" members. ' :
(2) An Acting Premier has the rcspunﬂbmucs, pnw:rs and funcnuns
: oEﬂJerm:n : Y% IR T

| {3} Mﬂ“ assummg ﬂﬂ‘"mhllﬂﬁ‘ﬁ Pﬂwm and fmmous ofﬂ:u:
mﬂi:ubhcandnbedmnuthc&nmmuun, in aumrdanne mth
i Srhndulel i gl e G s

TRl

Enculm tmu dls . . i S G
132. {1} The Exmtnre Gnuunl ofa pmmce consists of thu Prmrur, as
“head ofr.ht: Cﬂmﬂl and no fewer than five and no more than ten
" 'members app-nml:ed' by the Prcmer fmm amﬂng tb:mgmbm of
‘the pm'-'mmal leg:srlamre '

(2) The Premier of a province appoints the members of ﬂ:e Exmume
Cnunl:l], astlgns tlmr powcrs and funmons, md may dmmxss Wil

':J-=i"th.=m¢ . P i A S PR i) it ; 7 A L '.-I{
o il LORUL T F s e R T LT L&

133. (1} The members of the Executive Council ufa pmnnu: are r:s:p-nnﬂhic
for the functions of the executive asslgned to them by the Premier.

e

{1,'- Membcrs af the Excm:wc Counc:l of a province are amounmhl:
o mﬂ:cu?:l}' and mdmdualljr to thc Icg;slaturt for the exercise of
their powers and the performance of their functions. :
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{3} Members of the Executive Council of a province must -
. (a). actin accordance with the Constitution and, if a provincial
constitution has been passed for the province, also that
. constitution; and .
(b) - provide the legislature with full and regular reports
; mnmming matters under their control.-.

Co ntinvation uf Exemt!u Councils nflar eluﬂnns

134, 'thn an election of a pruvmr.lal Iegls]amrc is held the Executive
Council and its members remain competent to function until the
person elected Premier by the next legislature assumes office.

Oath or affirmation-: . . . - o0 o e
135. Before members of the Executive Cnruncd uf a province bcgu: to
perform their functions, they must swear or affirm faithfulness to the
. ="~ Republic md obedience to the Constitution, in accordance with
HE . T sch¢du]¢ 1 3 - . Bow o - s

| Cnmlut! ni members of Exetnhﬂ Councls s
136. . (1) Members of the Executive Council of 2 pmm-:: must act in
accordance with a code of ethics prcscnbcd by national legislation.

- (2)' Members of the Executive Council of a province may not —

* (a)" undertake any other paid work; :

-(b) act in any way that is inconsistent with their office, or expose
themselves to any situation involving the risk of a conflict
between their official responsibilities and private interests; or

(c) use their position or any information entrusted to them, to - %
<« == u - enrich themselves or lmgrﬂpcrly benefit any other person. .

Ir:nlhr of functions
137. The Pmmmr h}r prnclzmatmn mymnst’crto amr,mbernfﬂuEmuve
Cmnu.'l =
7 (a)" the admmumnon of anjr Ieg.lsiatm entmsted tn anuther
member; or
[b} any power or function entrusted b:r Icglslauun to muth:r
7 membeest-v- o v ¥ -

Temporary assignment of functions -

138. The Premier of a province may assign'to a ‘member of the Ex:m:m
Council any power or function of another member who is absent from
office or is unable to cxcrmsc that puwcr or pcrfu:m that funmon.

Provincial supervision of lu:ul gnﬂrlmenl :
139 {1} When a municipality cannot or does not fulfil an executive
obl:gatmn in terms of Iu@s[aunn, the relevant pruvmc:al executive
* may intervene by ta]r.mg any appmpnatc Weps m msu:: Enlﬁlmmt
of that obligation, including -
{a) issuing a directive to the Munimpal Council, dcscrihmg the
extent of the failure to fulfil its obligations and stating any

H
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- . steps required to meet its obligations; and
-'{b) assuming responsibility for the relevant obligation in th::
© municipality to the extent necessary -

(i} tomaintain essential national standards or meet established
minimum standards for the rendering of a service;

(ii) to prevent that Municipal Council from taking
unreasonable action that is prejudicial to the interests of
another mumnpahtjr or to the province as a whu{i!; nr

I:ul] to maintain economic umtgr : : '

(2) If a provincial executive mtenrenes ina mu.mmpahty in, terms of

subsection (1){(b) -
{a] the intervention must end unless it is approved by the Cabinet
- member responsible for local guvcmmmt affairs within 14-
days of the intervention; -+ .. - i :

- .*{b) notice of the intervention must be mbled in I:hf provincial

legislature and in the National Council of Provinces within 14
days of their Iﬁpa:nvc first s:mngs after the intervention began;

~ {c) the intervention ‘must end unless it is approved by the Council .

' "m:hln 3D da]rs ofi lts  first sm:mg after rhe intervention began;
and
(d) the Council must review the intervention rcgulnr[y and make
any appropriate recommendations to the provincial executive.

{3} Naunml l:gls!auun m:]r rq;uht: th: prum utabhshcd by this

sectmn
!xltuliﬂ decisions - <, 5 SO S P
140. (1) A decision h}r ﬂte I'r:m:r.r of a province must be in writing if it -

@)

4)

{a) is taken in terms of legislation; or N . |
[b} hﬂﬂl:galmnsequmm LY et G LTl i

'A written declsmn b}' the P:r.nu:r must he muntermgntd b}'
another Executive Council membe if that decision concerns a
function assigned to that other member.

Proclamations, regulations and other i instruments of subordinate
legislation of a province must be accessible to the public.

Provincial kgls]huon may specify the manner in which, and the _ i

. extent to which, instruments mmuuned in subsection {3] must

' be-
. (a) tabled in ﬂ:e prﬂmmal Icglslarure, and

(b) approved by the provmmi l:glsla:un:

Motions of no confidence L

141, {1}

Ifa pronnmal legls!nture, by a vote suppﬂrmd by a m;nnty uf its

.....

" Executive Coundil m:ludmg the Prcm.'le:, ﬂ'te Prtmm must
.. reconstitute the Council. - .
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(2) . If a provincial legislature; by a vote supported by a majority of its
members, passes a motion of no confidence in the Premier, the Premier
... and the other members of the Executive Council must resign.

| “Provincial Constitutions
Adoption of provincial constitutions
142. A provincial legislature may pass a constitution for the province or,

where applicable, amend its constitution, if at least two thirds of its
mmh:rsvam:ufamuxnf:heBllL geibaach pE sy B

Contents of provincial mnshiulluu ,
143." (1) A provincial constitution, or constitutional amendment, must not
be inconsistent with this Constitution, but may provide for -
(a) provincial legislative or executive structures and procedures
that differ from those provided for in this Chapter; or
(b) the institution, role, authority and status of a traditional
- monarch, where applicable. .
{2) Provisions included in a provincial constitution or constitutional
amendment in terms of paragraph (a) or (b) of subsection (1) -
{a} must bumply wi:h the values in smtinﬁ 1 and with Chapter 3 ;
o A% iy ; _ .
(b} may not confer on the pmvma: any powcr or function that
falls -
(i) outside the area of p_m?in:ial cnmpetcn:: in terms of
Schedules 4 and S;0r T
(ii) r.;hmde the powers and functions conferred on the
] prunnce hy oﬂur sections uf the Gunsurunnn.

Certification of provincial ﬂlstiiulinns . -
144. (1) If a provincial legislature has pﬂ;md or amended a constitution,
" the Speaker of the legislature must submit the text of the
constitution or constitutional amendmcm to the Constitutional
- Court for certification.” at

(2) Notextofa prmmml constitution or mnsntuuunnl amendment
becomes law until the Constitutional Court has certified ~
la} that ﬂ'n: text has been pamd in accordance with section 142;
and
{b} that the whnle text complms with seuuan 143.

pnhﬁtuhuu and sufeknpng of prnﬂn:hl msﬂmim
145.. (1) The Premier of a province must assent to and ng:n the textof a
provincial constitution or constitutional amcn&m:nt that has been
cemﬁed by the Dunsntuuunal Gmm. :

I:I} Tht text assented to and stgned by the Prum:r must be published
in the national Government Gazette and takes effect on
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* . publication or on a later date determined in terms of that
constitution or amendment. - - .v .o - :

"(3) The signed text of a provincial constitition 'or constitutional
amendment is conclusive evidence of its provisions and, after
publication, must be entrusted to the Constitutional Court for
nfekupiﬁg.”'“" R -

Cnnfllcimg I.uws ¥ i

Cuﬂirls between -uiinncl and provincial Iegislnﬂul

146. (1) This section applies to a conflict between national Iegislahun and
provincial legislation fall:r:g wrthm a funmnnal area I:md in
. Schedule 4.

(2) National leglslauun. that apphes :mu,t'«::-l:::rll;-T with regard to the

- country as a whole prevails over pmvmctal legislation if any of the

following conditions is met: -

(a) The national legislation deals with a matter that cannot be
regulated effectively by legislation enacted by the respective
provinces individually.

. (b) The nam:tal legislation deals w:rh a man:: l:hat, to be dealt
with t’ff‘l:l:ﬂ?cl}“, requires umfn:mmr across the nation, and the
national legislation provides that uniformity by establishing -

' (i) norms and standards;
(ii) frameworks; or
(ili) national policies. .
... (c). The national !:mslal:mn is necessary fur -
: , m the maintenance of national security;
(i) the maintenance of economic unity; ’
(iii) the protection of the common market in respect of the -
_+.» mobility of goods, services, capital and labour; :
. (iv) the pmmuuon of economic acnm::s across provincial
(v} the promotion of nqual Gppurtl.l.mt}' or equal access to
. .. [govemmentservices;or _
~ (vi) the protection of the mvtmmnmt.

(3) Naunn:l legislation prevails over pmwnmal legislation if the
national legislation is aimed at preventing unreasonable action by
a province that - :
(a) is prejudicial to the economic, health or security interests of
another province or the country as a whole;or ~ ;-
Ib] nnpedr.s the unp!emmnuun uf national econnmrc policy.

{4] When thereisa dlspu:r. nonc:mmg wim:hcr n:tm:ml I:glﬂ:uon is
necessary for a purpose set out in subsection (2)(c) and that
'* - dispute comes before a court for resolution, the court must have
due regard to the approval or the rejection of the legislation by the
National Council of Provinces.
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" (5} Provincial legislation prevails over national legislation if
subsection (2) or (3) does not apply.

(6) A law made in terms of an Act of Parliament or a provincial Act
can prevail only if that law has been approved by the National
Council of Provinces.

(7) If the National Council of Provinces does not reach a decision
within 30 days of its first sitting after a law was referred to it, that
law must be considered for all purposes to have been approved by
the Council.

(8) If the National Council of Provinces does not approve a law
referred to in subsection {6), it must, within 30 days of its
decision, forward reasons for not approving the law to the
authority that referred the law to it.

Other conflicts
147. (1) If there is a conflict between national legislation and a provision of
a provincial constitution with regard to ~
(a) a matter concerning which this Constitution specifically
requires or envisages the enactment of national legislation, the
national legislation prevails over the affected provision of the
provingial constitution; o
{b) national legislative intervention in terms of section 44(2), the
national legislation prevails over the provision of the provincial
constitution; or
(c) a matter within a functional area listed in Schedule 4, section
146 applies as if the affected provision of the provincial
constitution were provincial legislation referred to in that section.

(2) National legislation referred to in section 44(2) prevails over
provincial legislation in respect of matters within the functional
areas listed in Schedule 5.

Conflicts that cannot be resolved

148. If a dispute concerning a conflict cannot be resolved by a court, the
national legislation prevails over the provincial legislation or provincial
constitution.

Status of legislation that does not prevail

149. A decision by a court that legislation prevails over other legislation
does not invalidate that other legislation, but that other legislation
becomes inoperative for as long as the conflict remains.

Interpretation of conflicts _

150. When considering an apparent conflict between natonal and
provincial legislation, or between national legislation and a provincial
constitution, every court must prefer any reasonable interpretation of
the legislation or constitution that avoids a conflict, over any
alternative interpretation that results in a conflict.
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Chapter 7

Local Government

Status of municipalities
151. (1) The local sphere of government consists of municipalities, which
must be established for the whole of the territory of the Republic.

(2) The executive and legislative authority of a municipality is vested
in its Municipal Council.

(3) A municipality has the right to govern, on its own initiative, the
local government affairs of its community, subject to national and
provincial legislation, as provided for in the Constitution.

(4) The national or a provincial government may not compromise or
impede a municipality’s ability or right to exercise its powers or
perform its functions.

Objects of local government
152. (1) The objects of local government are -
(a) to provide democratic and accountable government for local
communities;
{b) to ensure the provision of services to communities in a
sustainable manner;
(c) to promote social and em_nnmic development;
(d) to promote a safe and healthy environment; and
(¢} to encourage the involvement of communities and community
organisations in the matters of local government.
' (2) A muniéipalit}r must strive, within its financial and administrative
capacity, to achieve the obf;eu set out in subsection (1).

Developmental duties of municipalities
153. A municipality must-

{a) structure and manage its administration and budgeting and
planning processes to give priority to the basic needs of the
community, and to promote the social and economic
development of the community; and

(b) participate in national and provincial development

programmes.

Municipalities in co-operative government
154. (1) The national government and provincial governments, by
legislative and other measures, must support and strengthen the
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capacity of municipalities to manage their own affairs, to exercise
their powers and to perform their functions.

Draft national or provincial legislation that affects the starus,
institutions, powers or functions of local government must be
published for public comment before it is introduced in Parliament
or a provincial legislature, in 2 manner that allows organised local
government, municipalities and other interested persons an
opportunity to make representations with regard to the draft
legislation.

Establishment of municipalities

155. (1)

2)

(3)

(4)

(3)

(6)

There are the following categories of municipality:

(a) Category A: A municipality that has exclusive municipal
executive and legislatve authority in its area.

(b) Category B: A municipality that shares municipal executive
and legislative authority in its area with a category C
municipality within whose area it falls.

{c} Category C: A municipality that has municipal executive and
legislative authority in an area that includes more than one
mu:ﬁcipality. '

WNational legislation must define the different types of municipality

that may be established within each categar}r.

Mational legislation must -~

(a) establish the criteria for determining whm an area should
have a single category A municipality or when it should have
municipalities of both category B and category C;

(b) establish criteria and procedures for the determination of
maunicipal boundaries by an independent authority; and

(¢) subject to section 229, make provision for an appropriate
division of puwtré and functions between municipalities when

. an area has municipalities of both category B and category C.

A division of powers and functions between a category B
municipality and a category C municipality may differ from
the division of powers and functions berween another
category B municipality and that category C municipality.

The legislation referred to in subsection (3) must take into account
the need to provide municipal services in an equitable and
sustainable manner.

Provincial legislation must determine the different types of
municipality to be established in the province.

Each provincial government must establish municipalities in its

province in a manner consistent with the legislation enacted in

terms of subsections (2) and (3) and, h}r legislative or other

measures, must —

(a) provide for the monitoring and support of local government
in the province; and
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(b) promote the development of local government capacity to
enable municipalities to perform their functions and manage
their own affairs.

(7) The national government, subject to section 44, and the provincial
governments have the legislative and executive authority to sec to
the effective performance by municipalities of their functions in
respect of matters listed in Schedules 4 and 5, by regulating the
exercise by municipalities of their executive authority referred to
in section 156(1). '

Powers and functions of municipalities
156. (1) A municipality has executive authority in respect of, and has the
right to administer —
{a) the local government matters listed in Part B of Schedule 4
and Part B of Schedule 5; and
(b) any other marter assigned to it by national or provincial
legislation.
(2) A municipalitf may make and administer by-laws for the effective
administration of the matters which it has the right to administer.

{3} Subject to section 151(4), a by-law that conflicts with national or
provincial legislation is invalid. If there is a conflict between a by-
law and national or provincial legislation that is inoperative
because of a conflict referred to in section 149, the by-law must be
regarded as valid for as long as that legislation is inoperative.

(4) The national government and provincial governments must assign
to a municipality, by agreement and subject to any conditions, the
administration of a matter listed in Part A of Schedule 4 or Part A
of Schedule 5 which necessarily relates to local government, if —
(2} that matter would most effectively be administered locally;

and !
(b) the municipality has the capacity to administer it.

(5) A municipality has the right to exercise any power concerning a
matter reasonably necessary for, or incidental to, the effective
performance of its functions. '

Composition and election of Municipal Councils
157. (1) A Municipal Council consists of =
(a) members elected in accordance with subsections (2), (3), (4)
and (5); or
(b) if provided for by national legislation -
{ify members appointed by other Municipal Councils to
- represent those other Councils; or
(i) both members elected in accordance with paragraph (a)
and members appointed in accordance with
subparagraph (i) of this paragraph.
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(2) The election of members to a Municipal Council as anticipated in
subsection (1){(a) must be in accordance with national legislation,
which must prescribe a system -

(a) of proportional representation based on that municipality’s
segment of the national common voters roll, and which
provides for the election of members from lists of party
candidates drawn up in a party’s order of preference; or

(b) of proportional representation as described in paragraph (a)
combined with a system of ward representation based on that
municipality’s segment of the national common voters roll.

(3) An electoral system in terms of subsection (2) must ensure that the
total number of members elected from each party reflects the total
proportion of the votes recorded for those parties.

(4) If the electoral system includes ward representation, the
delimitation of wards must be done by an independent authority
appointed in terms of, and operating according to, procedures and
criteria prescribed by national legislation.

{5) A person may vote in a municipality only if that person is
registered on that municipality’s ssgment of the national common
voters roll.

(6) The national legislation referred to in subsection (1)(b) must
establish a system that allows for parties and interests reflected
within the Municipal Council making the appointment, to be
fairly represented in the Municipal Council to which the
appointment is made.

Membership of Municipal Councils
158. (1) Every citizen who is qualified to vote for a Municipal Coundil is
eligible to be a2 member of that Council, except -

(a) anyone who is appointed by, or is in the service of, the
municipality and receives remuneration for that appointment
orservice, and who has not been exempted from this
disqualification in terms of national legislation;

(b) anyone who is appointed by, or is in the service of, the state in
another sphere, and receives remuneration for that
appointment or service, and who has been disqualified from
membership of a Municipal Council in terms of national
legislation;

{¢) anyone who is disqualified from voting for the National
Assembly or is disqualified in terms of section 47(1)(c), (d) or

* {e) from being a member of the Assembly;

(d) a member of the National Assembly, a delegate to the
National Council of Provinces or a member of a provincial
legislarure; but this disqualification does not apply to a
member of a Municipal Council representing local
government in the National Council; or
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{¢) a member of another Municipal Council; but this
disqualification does not apply to a member of a Municipal
Council representing that Council in another Municipal
Council of a different category.

(2) A person who is not eligible to be a member of 2 Municipal
Council in terms of subsection (1)(a), (b),{d) or (¢) may be a
candidate for the Council, subject to any limits or conditions
established by national legislation.

Terms of Municipal Councils
159. The term of a Municipal Council may be no more than four years, as
determined by national legislation.

Internal procedures
160. (1) A Municipal Council -
(a) makes decisions concerning the exercise of all the powers and
the performance of all the functions of the municipality;
{b) must elect its chairperson; )
{c} may elect an executive committee and other committees,
subject to national legislation; and
(d) may employ personnel that are necessary for the effective
performance of its functions.

(2) The following functions may not be delegated by a Municipal -
Council:
{a) The passing of by-laws;
(b} the approval of budgets;
(c) the imposition of rates and other taxes, levies and dudes; and
{(d) the raising of loans. '

(3) (a) A majority of the members of a Municipal Council must be
present before a vote may be taken on any matter.

(b) All questions concerning matters mentioned in subsection (2)
are determined by a decision taken by a Municipal Council
with a supporting vote of a majority of its members.

(c) All other questions before a Municipal Council are decided by
a majority of the votes cast.

(4) No by-law may be passed by a Municipal Council unless -
(a) all the members of the Council have been given reasonable
notice; and
(b) - the proposed by-law has been published for public comment.

(5) National legislation may provide criteria for determining -
{a) the size of a Municipal Council;
(b) whether Municipal Councils may elect an executive
committee or any other committee; or
{¢) the size of the executive committee or any other committee of
a Municipal Council
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(6) A Municipal Council may make by-laws which prescribe rules and
orders for -
{a) its internal arrangements;
(b) its business and proceedings; and
(c) the establishment, composition, procedures, powers and
functions of its committees.

(7) A Municipal Council must conduct its business in an open manner,
and may close its sittings, or those of its commirttees, only when it
is reasonable to do so having regard to the nature nf the husmcss
being transacted.

{8) Members of a Municipal Council are entitled to participate in its
proceedings and those of is committees in a manner that -
(a) allows parties and interests reflected within the Cnunml to be
fairly represented;
(b) is consistent with democracy; and .
(c) may be regulated by national legislation.

Privilege

161. Provincial legislation within the framework of national legislation may
provide for privileges and immunities of Municipal Councils and their
members. -

Publication of municipel by-laws
162. (1} A municipal by-law may be enforced only after it has been
published in the official gazette of the relevant province.

(2) A provincial official gazette must publish a municipal by-law upon
request by the municipality.

(3) Municipal by-laws mi.l_s: be accessible to the public.

Organised local government
163. An Act of Parliament enacted in accordance with the pmmdurc
established by section 76 must - -

(a) provide for the recognition of national and pmnnnai
organisations representing municipalities; and
{(b) determine procedures by which local government may -
(i) consult with the national or a provincial government;
(ii) designate representatives to participate in the National
Council of Provinces; and
(iii) nominate persons to the Financial and Fiscal
Commission.

Other matters

164. Any matter concerning local government not dealt with in the
Constirution may be prescribed by national legislation or by provincial
legislation within the framework of national legislation.



GOVERNMENT GAZETTE, 18 DECEMBER 1996 No. 17678 69

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No. 108, 1996

Chapter 8 — Courts and Administration of Justice

Ch_api'e"r 8

Courts and Admmlstratlon

of ]ustlce

Judicial authority
165 (1) The ]udlcxal authonty of the Republic is vested in the courts.

(2) The courts are mdcpcndent and sub]ect only to thc Constitution
and the law, which they must apply impartially and without fear,
favour or prc1ud1ce

(3) No person or organ of state may mterfere with the functioning of
the courts. |

{4) Organs of state, through legislarive and other measures, must
assist and protect the courts to ensure the independence,
impartiality, dignity, accessibility and effectiveness of the courts.

(5) An order or decision issued by a court binds all persons to whom
and organs of state to which it applies. ‘

Judiciol system
166. The courts are -
{a) the Constitutional Court;
(b} the Supreme Court of Appeal;
(c} the High Courts, including any high court of appeal that may
be established by an Act of Parliament to hear appeals from
_ High Courts;
(d) the Mag:strates Courts; and
(e) any other court established or rccogmscd in tcrrns of an Act
of Parliament, including any court of a status similar to either
the High Courts or the Magistrates® Courts. '

Constitutional Court
167. (1) The Constitutional Court consists of 2 Pres;dcnt, a Dcputy
President and nine other judges.

(2) A matter before the Constitutional Court must be heard by at least
eight judges.
(3) The Constitutional Court -
(a) is the highest court in all constitutional matters;
(b} may decide only constitutional matters, and issues connected _

with decisions on constitutional matters; and »
(c) makes the final decision whether a matter is a constitutional
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(4)

(3)

6

(7)

matter or whether an issue is connected with a decision on a
constitutional matcer.

Only the Constitutional Court may -

{(a) decide disputes between organs of state in the national or
provincial sphere concerning the constitutional status, powers
or functions of any of those organs of state;

(b) decide on the constitutionality of any parliamentary or

. provincial Bill, but may do so only in the circumstances
anticipated in section 79 or 121;
{c) decide applications envisaged in section 80 or 122;
(d) decide on the cnnszim:iumlity of any amendment to the
ICun:nmnon,

(e) decide that Parliament or the President has fa:]ed to fulfil a
constitutional obligation; or

(f) certify a provincial constitution in terms of section 144,

The Constitutional Court makes the final decision whether an Act
of Parliament, 2 provincial Act or conduct of the President is
constitutional, and must confirm any order of invalidity made by
the Supreme Court of Appeal, a High Court, or a court of similar
status, before that order has any force.

National legislation or the rules of the Constitutional Court must

allow a person, when it is in the interests of justice and with leave

of the Constitutional Court -

(a) to bring a matter directly to the Constitutional Court; or

(b) to appeal directly to the Constitutional Court from any other
court. .

A constitutional matter includes any issue involving the
interpretation, protection or enforcement of the Constitution.

Supreme Court of Appeal

168. (1)

)

(3)

The Supreme Court of Appeal cansists of a Chief Justice, a Deputy
Chief Justice and the number of judges of appeal determined by an
Act of Parliament. '

A marter before the Supreme Court of ;‘Lppe:l must be decided by
the number of judges determined by an Act of Parliament.

The Supreme Court of Appeal may decide appeals in any matter. It

is the highest court of appeal except in constitutional marters, and

may decide only —

(a) appeals;

(b) issues connected with appeals; and

(c) any other matter that may be referred to it in circumstances
defined by an Act of Parliament,

High Courts .
169. A High Court may decide -

(a) any constitutional matter except a matzer that —
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(b)

(i) only the Constitutional Court may decide; or

(i) is assigned by an Act of Parliament to another court of a
status similar to a High Court; and

any other matter not assigned to md:u'.r court by an Act of

Parliament.

Magistrates” Courts and other courts

170. Magistrates® Courts and all other courts may decide any matter
determined by an Act of Parliament, but a court of a status lower than
a High Court may not enquire into or rule on the constitutionality of
any legislation or any conduct of the President.

Court prn:edim
171. All courts function in terms of national [eg:slmon, and their rules and
procedures must be provided for in terms of national legislation.

Powers of courts in constitetional matters | o
172. (1) When deciding a constirutional marer within its powes, a court -

{a}

~(b)

2) (a)

(b)

(c)

@

must declare that any law or conduct that is inconsistent with

the Cmsumnun is invalid to the extent of its inconsistency;

and

may make any order that is just and equitable, including -

(i) an order limiting the retrospective cffu:t of the
declaration of invalidity; and :

(i) an order suspending the declaration of invalidity for any

period and on any conditions, to allow the competent
authnnqr to correct the defect.

The Supmme Court of Appeal, 2 High Court or a court of
similar status may make an order mnmmmg the
constimational validity of an Act of Parliament, 2 provincial
Act or any conduct of the President, but an order of
constitutional invalidity has no force unless it is confirmed by
the Constitutional Court.

A court which makes an order of constitutional invalidiry
may grant a temporary interdict or other temporary relief to a
party, or may adjourn the proceedings, pending a decision of
the Constitutional Court on the validity of that Act or
conduct.

National legislation must pmwde fm‘ the referral of an order
of constitutional invalidity to the Constitutional Court. -

Any person or organ of state with a sufficient interest may
appeal, or apply, directly to the Constitutional Court to
confirm or vary an order of constitutional invalidity by a
court in terms of this subsection.

Inherent power
173. The Constitutional Court, Suprcmz Court of hppeal and High Courts
have the inherent power to protect and regularte their own process, and
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to develop the common law, taking into account the interests of justice,

A;pniﬁmnni of judicial officers

174. (1)

(2)

(3)

(4)

(3}

(6)

(7)

(8)

Any appropriately qualified woman or man who is a fit and
proper person may be appointed as a judicial officer. Any person
to be appointed to the Conmtutmna] Cuurt must also be a Snuth
African citizen. .

The need for the judiciary to reflect broadly the racial and gender
composition of South Africa must be considered when judicial

officers are appointed.

The President as head of the national executive, after consulting
the Judicial Service Commission and the leaders of parties
represented in the National Assembly, appoints the President and
Deputy President of the Constitutional Court and, after consulting
the Judicial Service Commission, nppomts the Ch::f Justice anr.t
Deputy Chief Justice. :

The mhc_r judges of the Constitutional Court are appointed b}r the
President, as head of the national executive, after consulting the
President of the Constitutional Court and the leaders of parties
represented in the National Assembly, in accordance with the
following procedure:
(a) The Judicial Service Commission must prepare a list of
nominees with three names more than the number of
. appointments to be made, and submit the list to the President.
{(b) The President may make appointments from the list, and must
advise the Judicial Service Commission, with reasons, if any
of the nominees are unacceptable and any appointment
" remains to be made,
(c) The Judicial Service Commission must supplement the list
" with further nominees and the President must make the
remaining appointments from thr.l supplemented list.
At all times, at least four members of the Constitutional Court
must be persons who were judges at the time they were appointed
to the Constitutional Court.

The President must appoint the judges of all other courts on the
advice of the Judicial Service Commission.

Other judicial ofﬁcm must be appointed in terms of an Act of
Parliament which must ensure that the appointment, promotion,
transfer or dismissal of, or disciplinary steps against, these judicial
officers take place without favour or prejudice.

Before judicial officers begin to perform their funcrions, they must

take an oath or affirm, in accordance with Schedule 2, that they
will uphold and protect the Constitution.
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Acting judges -
175. (1) The President may appoint a woman or a man to be an acting
- judge of the Constitutional Court if there is a vacancy or if a judge
is absent. The appointment must be made on the recommendation
of the Cabinet member responsible for the administration of
. justice acting with the concurrence of the President of the
Constitutional Court and the Chief Justice.

(2) The Cabinet member responsible for the administration of justice
must appoint acting judges to other courts after consulting the
scnmr judge of ﬂ:: court on which the amng ]udge will serve.

Terms of office and reunnmiinn
176. (1) A Constitutional Court judge is appointed for a non-renewable
' term of 12 years, but must retire at the age of 70. -

(2) Other judges hold office until they are discharged from active
* .. service in terms of an Act of Parliament.

. (3) The salaries, allowances and benefits of judges may not be
reduced. : '

Removal
177. (1) ﬁludgemajrbc:emwedfmmnﬂ‘:tun]ﬁf—

(a) the Judicial Service Commission finds that the judge suffers
from an incapacity, is grossly incompetent or is guilty of gross
misconduct; and

(b) the National Assembly calls for that jndgc to hf. removed, by

. a resolution adopted with a supporting vote of at least two
thirds of its members.

{2] The President must remove a judge from ofﬁoe upon adnpum:l ofa
resolution calling for that judge to be removed.

(3) The President, on the advice of the Judicial Service Commission,
may suspend a judge who is the subject of a procedure in terms of
subsection (1).

Judicial Service Commission
178. (1) There is a Judicial Service Commission mnsxsimg of ="
(a) the Chief Justice, who presides at mcttmgt of the
Commission;
{b) the President of the Constitutional Coun', P
(c) one Judge President designated by the Judges President;
(d) the Cabinet member responsible for the administration of
justice, or an alternate designated by that Cabinet member; -
(¢) two practising advocates nominated from within the
' advocates® profession to represent the profession as a whole,
and appointed by the President;
{f) two practising attorneys nominated from within the
attorneys” profession to represent the profession as a whole,
and appointed by the President;
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(g) one teacher of law designated by teachers of law at South
African universities; .

(h) six persons designated by the National Assembly from among |
its members, at least three of whom must be members of
opposition parties represented in the Assembly;

- (i) four permanent delegates to the National Council of

(2)

(3)

Provinces designated together by the Council with 2
supporting vote of at least six provinces;
(j) four persons designated by the President as head of the
'national executive, after consulting the leaders of all the
parties in the National Assembly; and
(k) when considering matters specifically relating to a provincial
or local division of the High Court, the Judge President of
that division and the Premier, or an alternate designated by
the Pmmcr, of the province concerned.

If the number of persons nominated from within the admtcs' or
attorneys profession in terms of subsection (1){¢) or (f) equals the
number of vacancies to be filled, the President must appoint them.
If the number of persons nominated exceeds the number of
vacancies to be filled, the President, after consulting the relevant
profession, must appoint sufficient of the nominees to fill the
vacancies, taking into account the need to ensure that those
appointed represent the profession as a whole.

Members of the Commission designated by the National Council

- of Provinces serve until they are replaced together, or until any

(4)

(3)

(6)

vacancy occurs in their number Other members who were
designated or nominated to the Commission serve until they are
replaced by those who designated or nominated them.

The Judicial Service Commission has the powers and functions
assigned to it in the Constitution and national legislation.

The Judicial Service Commission may advise the national
government on any matter relating to the judiciary or the
administration of justice, but when it considers any matter except
the appointment of a judge, it must sit without the members
designated in terms of subsection (1) (h) and (i).

The Judicial Service Commission may determine its own
procedure, but decisions of the Commission must be supported by
2 majoriry of its members.

Prosecuting authority

179. (1)

There is a single national prosecuting authority in the Republic,

structured in terms of an Act of Parliament, and consisting of -

{(a) a National Director of Public Prosecutions, who is the head of
the prosecuting authority, and is appointed by the President,
as head of the national executive; and
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(b) Directors of Public Prosecutions and prosecutors as
determined by an Act of Parliament.

(2) The prosecuting authority has the power to institute criminal
proceedings on behalf of the state, and to carry out any necessary
functions incidental to instituting criminal proceedings.

(3) National legislation must ensure that the Directors of Public
Prosecutions -

(a) are appropriately qualified; and
(b) are responsible for prosecutions in specific jurisdictions,
subject to subsection (5).

(4) National legislation must ensure that the prosecuting authority
exercises its functions without fear, favour or prejudice.

(5) The National Director of Public Prosecutions —

{a}) must determine, with the concurrence of the Cabinet member
responsible for the administration of justice, and after
consulting the Directors of Public Prosecutions, prosecution
policy, which must be observed in the prosecution process;

(b) must issue policy directives which must be observed in the
prosecution process;

(c) may intervene in the prosecution process when policy
directives are not complied with; and

(d) may review a decision to prosecute or not to prosecute, after
consulting the relevant Director of Public Prosecutions and
after taking representations within a period specified by the
National Director of Public Prosecutions, from the following:
(i) The accused person.

(i) The complainant.
(iti) Any other person or party whom the National Director
considers to be relevant.

{6) The Cabinet member responsible for the administration of justice
must exercise final responsibility over the prosecuting authority.

(7) All other matters concerning the prosecuting authority must be
determined by national legislation.

Other matfers concerning administration of justice
180. National legislation may provide for any matter concerning the
administration of justice that is not dealt with in the Constitution,
including -
(a) training programmes for judicial officers;
(b) procedures for dealing with complaints about judicial officers;
and
(c) the participation of people other than judicial officers in court
decisions.
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Chapter 9

State Institutions Supporting

Constitutional Democracy

Establishment and governing principles
181. (1) The following state institutions strengthen constitutional
democracy in the Republic:
{a) The Public Protector.
{b) The Human Rights Commission.
{c}) The Commission for the Promotion and Protection of the
Rights of Cultural, Rtllgmus and Linguistic Canunumncs
{d) The Commission for Gender Equality.
(e) * The Auditor-General.
(f) The Electoral Commission.

(2) These institutions are independent, and subject only to the
Constitution and the law, and they must be impartial and must
exercise their powers and perform their fﬁncﬂon_s without fear,
favour or prejudice.

(3) Other organs of state, through legislative and other measures,
' must assist and protect these institutions to ensure the
md:pendtnn:, impartiality, dignity and :ffer:mrencss of these

institutions.

(4) No person or organ of state may interfere with the functioning of
these institutions.

(5) These institutions are accountable to the National Assembly, and
must report on their activities and the performance of their
functions to the Assembly at least once a year.

Public Protector

Functions of Public Protector
182. (1) The Public Protector has the power, as regulated by national
legislation —

(a) to investigate any conduct in state affairs, or in the public
administration in any sphere of government, that is alleged or
suspected to be improper or to result in any impropriety or
prejudice; '

(b) to report on that conduct; and

(¢) to take appropriate remedial action.
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(2)

(3)
(4}

The Public Protector has the additional powers and functions
prescribed by national legislation.

The Public Protector may not investigate court decisions.

The Public Pmmar must be accessible to all persons and
communities.

(5) ﬁn}r report issued by the Public Protector must be open to the

Tenure

public unless exceptional ciccumstances, to be determined in terms
of national legislation, require that a report be kept confidential.

183. The Public Protector is appointed for a non-renewable period of seven
years.

Human Rights Commission

Functions of Human nghi Commission

184. (1)

“The Human Rights Commission must -

(a) promote respect for human rights and a culture of human
rights; x _

(b) promote the protection, devtlopmm_t and artainment of
human rights; and

" (¢) monitor and assess the observance ol" human rights in the

@

Republic.

The Human Rights Commission has the powr.rs, as regulated by

national legislation, necessary to p:rfnrm its functions, including

the power —

(a) to investigate and to report on the observance of human
rights;

{(b) to take steps to secure appropriate redress where human
rights have been violated;

{c) two carry out rescarch, and

{d) to educate.

3)

(4)

Each year, the Human Rights Commission must require relevant
organs of state to provide the Commission with information on
the measures that they have taken towards the realisation of the
rights in the Bill of Rights conceming housing, health care, food,
water, social security, education and the environment.

The Human Rights Commission has the additional powers and
functions prescribed by national legislation.
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Commission for the Promotion and
Protection of the Rights of Cultural,
Religious and Linguistic Communities

Functions of Commission i
185. (1) The primary objects of the Commission for the Promotion and
Protection of the Rights of Cultural, Religious and Linguistic
Communities are -
(a) to promote rcspﬂ:t for the rights of cultural, religious and
linguistic communities; :

_ (b) to promote and develop peace, friendship, humanity,
tolerance and national unity among cultural, religious and
linguistic communities, on the basis of equality, non-
discrimination and free association; and

{c) to recommend the establishment or recﬁgmuon. in accordance
with national lcgls]auon, of a cultural or other council or
councils for a community or communities in South Africa.

{2) The Commission has the power, as regulated by national |
legislation, necessary to achieve its primary objects, including the
. power to monitor, investigate, m:ar:h, educate, lobby, advise and
report on issues concerning the rights of cultural, religious and
linguistic communities. '

(3) The Commission may report any matter wlu:h falls within its
powers and functions to the Human Rights Commission for
. investigation. : : -
(4) The Commission has the additional powers nnd funmﬁns
prescribed by national legislation. :

Composition of Commission

186. (1) The number of members of the Commission for the Promotion
and Protection of the Rights of Cultural, Religious and Linguistic
Communities and their appointment and terms of office must be
Prescrib-:d by national legislation.

(2) The composition of the Commission must-
(a) be broadly representative of the main cultural, religious and -
linguistic communities in South Africa; and

(b) broadly reflect the gender composition of South Africa.

Commission for Gander Equuhty

Fun:ﬂuns of Commission for Gender Equality
187. (1) The Commission for Gender Equality must promote respect for
gender equality and the protection, dcvclupmmt and attainment of
. " gender equality.
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(2) The Commission for Gender Equality has the power, as regulated
- by national legislation, necessary to perform its ftmcuons,
. including the power to monitor, mv:sn:|ga:¢, research, educate,
lobby, advise and report on issues concerning gender equality.

(3) The Commission for Gender Equality has the additional powers
and functions prescribed by national legislation. .

Auditor-General

Functions of Auditor-General
188. (1) The Auditor-General must audit and report on the accounts,
financial statements and financial management of ~
{a) all national and provincial state depan:m:nts and
administrations;
(b) all municipalities; and
{c} any other institution or accounting entity required by national
or provincial legislation to be audited by the Auditor-General.

(2) In addition to the duties prescribed in subsection (1), and subject
to any legislation, the Auditor-General may audit and report on
the accounts, financial statements and financial management of -

" (a) any institution funded from the National Revenue Fund or a
Provincial Revenue Fund or by a municipality; or
(b) any institution that is authorised in terms of any law to
receive money for a public purpose. -

(3) The Auditor-General must submit audit reports to any legislature
that has a direct interest in the audit, and to any other authority
prescribed by national legislation. All reports must be made
public.

{4) The Auditor-General has the additional powers and functions
prescribed by national legislation. .

Tenure
189. The Auditor-General must be appointed for a fixed, non-renewable
term of between five and ten years.

Electoral Commission

Functions of Electoral Commission
190. {1} ‘The Electoral Commission must— - i =
(a) manage elections of national, provincial and mu.mm;ml
legislative bodies in accordance with national legislation;
{b) ensure that those elections are free and fair; and .
(c) . declare the results of those elections within a period that must
be prescribed by national legislation and that is as short as
reasonably possible.
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(2) The Electoral Commission has the additional powers and
functions prescribed by national legislation.

Composition of Electoral Commission

191. The Electoral Commission must be composed of at least three persons.
The number of members and their terms of office must be prescribed
by national legislation ' '

Indapandam Auﬂlorlty to Ragulute
Brm:ldmsﬂng

Broodcasting Anlllnﬂly

192, National legislation must establish an independent anﬂmﬂqr to
regulate broadcasting in the public interest, and to ensure fairness and
a diversity of views broadly representing South African society.

General Provisions

Appointments

15‘3 (1) The Public Protector and the members of any Commission
established by this Chapter must be women or mm who -
{(a) are South African citizens;
(b) are fit and proper persons to hold the particular office; and
(c) comply with any other requirements prescribed by national

" legislation. |
(2) The need for a Commission established by this Chapter to reflect

broadly the race and gender composition of South' Africa must be
consﬂcr:d when m:mh:n are appnm:ad.

(3) Thc hudltc}r-G:nuni must be 2 woman or a man who is a South
. African citizen and a fit and proper person to hold that office.
. Specialised knowledge of, or experience in, auditing, state finances
and public administration must be given due regard in appointing
the Auditor-General.

(4) The President, on the recommendation of the National Assembly,
must appoint the Public Protector, the Auditor-General and the
members of - -

(a) the Human Rights Commission;
(b) the Commission for Gender Equality; and
(c) the Electoral Commission.

(5) The National Assembly must recommend persons -

{a) nominated by a committee of the Assembly proportionally
composed of members of all parties represented in the
Assembly; and

(b) approved by the Assembly by a resolution adopted with a
supporting vote —
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(i) of atleast 60 per cent of the members of the Assembly, if
the recommendation concerns the appointment of the
Public Protector or the Auditor-General; or

(i) of a majority of the members of the Assembly, if the

* recommendation concerns the appointment of 2 member
of a Commission.

{6) The involvement of civil society in the recommendation process
may be provided for as -:nwsaged in section 59(1)(a).

Removal from office .

194, (1) The Public Protector, the Auditor-General or 2 member of 2
Commission established by this Chapter may be removed from
office only on -

{a) the ground of misconduct, incapacity or mmm

(b). a finding to that effect by a committee of the National
Assembly; and

(c) the adoprion by the Assembly of a resolution calling for that
person’s removal from office.

(2) A resolution of the National Assembly concerning the removal

from office of - , , - .

(a) the Public Protector or the Auditor-General must be adopted
with a supporting vutc of at least two thirds of the members
of the Assembly; or

(b) a member of 2 Commission must be adupted vnth a
supporting vote of a majority of the members of the
Assembly.

(3) The President~
(a) may suspend a person Prum office at any time after the start
of the proceedings of a committee of the National Assembly
for the removal of that person; and
(b) must remove a person from office upon adoption by the
Assembly of the resolution calling for that person’s removal.
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Chapter 10

Public Administration

Basic values and principles governing public administration

195. (1) Public administration must be governed by the democratic values
and principles enshrined in the Dnnsnmnon. including the
following principles:

(a)
(b)

(c)

*(d)

(e)

A high standard of professional ethics must be pmmm:d and
maintained.

Efficient, economic and el‘&acnve use of resources must be
promoted. -

Public administration must l:a: dﬂtlﬂpmmt-onmu&

Services must be provided impartially, fairly, equitably and
without bias.

People’s needs must be responded to, and the public must be

" encouraged to participate in policy-making.

()

(g)

{h}

(2)

(3)

(4) The appointment in public administration of a number of persons

(i)

Public administration must be accountable.
Transparency must be fostered by providing the pubht: with
timely, accessible and accurate information.

- Good human-resource management and career-development
© practices, to maximise human potential, must be cultivated.

Public administration must be broadly representative of the

* South African people, with employment and personnel

management practices based on ability, objectivity, fairness,
and the need to redress the imbalances of the past to achieve
broad representation.

The above principles apply to =

(a)

(b)
(<)

administration in every sphere of government;
organs of state; and
public enterprises.

National legislation must ensure the promotion of the values and
principles listed in subsection (1).

" on policy considerations is not precluded, but national legislation
must regulate these appointments in the public service.
Legislation regulating public administration may differentiate
between different sectors, administrations or institutions.

(3)

{(€6) The namure and functions of diffecent sectors, administrations or
" institutions of public administration are relevant factors to be
taken into account in legislation regulating public administration.
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Public Service Commission

196. (1)
(2)

(3)

(4)

There is a single Public Service Commission for the Republic.

The Commission is independent and must be impartial, and must
exercise its powers and perform its functions without feag, favour
or prejudice in the interest of the maintenance of effective and
efficient public administration and a high standard of professional
ethics in the public service. The Commission must be regulated by
national legislation.

Other organs of state, through leg:s!anw: am:l other measures, .
must assist and protect the Commission to ensure the
independence, impartiality, dignity and effectiveness of the
Commission. No person or organ of state may interfere with the
funcrioning of the Commission. '

The powers and functions of the Commission are -

(a). to promote the values and principles set out in section 195,
throughour the public service;

(b) to investigate, monitor and evaluate the organisation and
administration, and the personnel practices, of the public
service;

(c) to propose measures to ensure effective and efficient
performance within the public service;

(d) to give directions aimed at ensuring that personnel procedures
relating to recruitment, transfers, promotions and dismissals
comply with the values and principles set out in section 195;

(e} - to report in respect of its activities and the performance of its

- functions, including any finding it may make and directions
and advice it may give, and to provide an evaluation of the
- extent to which the values and principles set out in section
© 195 are complied with; and - "

(f) either of its own accord or on receipt of any mmplamt -

(i) to investigate and evaluate the application of personnel
and public administration practices, and to report to the
relevant executive authority and leg:shtlm;

(ii) to investigate grievances of mpla}rees in the public
service concerning official acts or omissions, and
recommend appropriate remedies;

"(iii) to monitor and investigate adherence to applicable
procedures in the public service; and

(iv) to advise national and provincial organs of state
regarding personnel practices in the public service,
including those relating to the recruitment, appointment,
transfer, discharge and other aspem of thl.': careers of
employees i in the public service.

. (3) The Cumm:ssmn is muntahie to the Nmonal Ass:mbly

(6) -

The Commission must rcp-u tat Ieast once 2 year in terms ﬂf
subsection (4)(e)- . . .~
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{a) to the National Assembly; and
(b) in respect of its activities in a province, to the legislature of
that province. -

(7} The Commission has the following 14 commissioners appointed
by the President:
(a) Five commissioners approved by the National ﬁsscmbl:,r in
accordance with subsection (8)(a); and
(b) one commissioner for each province nominated by the
Pmmmr nf the province in accordance with subsection {E}th}

(8) (a) A commissioner appointed i in terms of subsection [?}[a] must
be =
(i) recommended by a committee of the National Assembly
that is proportionally composed of members of all
parties represented in the Assembly; and
(ii) “approved by the Assembly by a resolution adopted with
a supporting vote of a majority of its members.
(b) A commissioner nominated by the Premier of a province must
(i} recommended by 2 committee of the provincial
legislature that is proportionally composed of members
" of all parties represented in the legislature; and
*(ii) approved by the legislature by a resolution adopted with
‘a supporting vote of 2 majority of its members.

(9) An Act of Parli:::;.tcn: must regulate the procedure for the
appointment of commissioners.

(10) A commissioner is appointed for a term of five years, which is
renewable for one additional term only, and must be a woman or
a man who is -
(a) a South African citizen; and
(b) a fit and proper person with knowledge of, or experience m,
administration, management or the provision of public
services.
(11) A commissioner may be removed from office only on -
(a) the ground of misconduct, incapacity or incompetence;
(b) afinding to that effect by a committee of the National
Assembly or, in the case of a commissioner nominated by the
Premier of a province, by a committee of the legislature of
that province; and
(c) theadoption by the Assembly or the provincial legislature
concerned, of a resolution with a supporting vote of a
majority of its members calling for the commissioner’s
removal from office.

(12) The President must remove the relevant commissioner from office

upon -
(a) the adoption by the Assembly of a resolution calling for that
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commissioner’s removal; or

{b) written notification by the Premier that the provincial
legislature has adopted a resolution calling for that
commissioner’s removal.

{13) Commissioners referred to in subsection (7)(b) may exercise the
- “powers and perform the functions of the Commission in their
provinces as prescribed by national legislation.

Public Service _

197. (1) Within public administration there is 2 public service for the
Republic, which must function, and be structured, in terms of
national legislation, and which must loyally execute the lawful
policies of the government of the day.

(2) The terms and conditions of employment in the public service
must be regulated by national legislation. Employees are entitled
to a fair pension as regulated by national legislation.

(3) No employee of the public service may be favoured or prejudiced
only because that person supports a particular political party or

{4) Provincial governments are responsible for the recruitment,
appointment, promotion, transfer and dismissal of members of the
public service in their administrations within a framework of
uniform norms and standards applying to the public service.
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Chqul'elr 11

Security Services

Governing principles
198, The following principles govern national security in the Republic:
ta] National securiry must reflect the resolve of South Africans,
as individuals and as a nation, 1o live as equals, to live in
peace and harmony, to be free from fear and want and to seek
a berter life.
(b) The resolve to live in peace and hammnr precludes any South
African citizen from participating in armed conflict,
nationally or internationally, except as provided for in terms
+ of the Constitution or national legislation. '
(c) National security must be pursued in mmphamx with the
law, including intemational law. - -
(d) National security is subject to the authority of Parliament and
the national executive. ' '

Establishment, structuring and conduct of i!“ﬂlf services
199. (1) The security services of the R:pul:lu: consist of a s:mgle defence
force, a single police service and any intelligence services
estah-lmh:d in terms of the Constitution.

(2) The dcf:nﬂ: fnrn: is the only lawful rmlitary force in t'l:w R:pubhc

(3) Other than the security services established in terms of the
. Constitution, armed organisations or services may be established
-, only in terms of national legislation.. | . o

(4)* The security services must be szmctursd and regulated b:.r national
legislation. .

(5) The security services must act, and must teach and require their-
members to act, in accordance with the Constitution and the law, .
including customary international law and international
agreements binding on the Republic.

{6) . No member of any security service may obey a manifestly illegal
- order. .
(7) Neither the security services, nor any of their members, may, in the
performance of their functions -
(a) prejudice a political party interest that i is lcglu.mat: in terms of
the Constitution; or
(b) farther, in a partisan manner, any interest of a political party.
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(8) To give effect to the principles of transparency and accountability,
muld-party parllaml:ntar]r cnmmjtu::s must have oversight of all
security services in a manner determined by national legislation or
the rules and orders of Parliament.

Defence
Defence force
200. (1) The defence force must be structured and managed as a d:smphned
military force.

{2] -The primary object of the defence force is to defend and protect
the Republic, its territorial integrity and its people in accordance
with the Constitution and the principles of international law
regulating the use of force.

Political responsibility
201. (1) A member of the Cahmct must be respﬂnmhle for defence.

{2) {Jnl}r the Pres:dmt, as head of the national executive, may
', authorise the employment of the defence force -
(a) in co-operation with the police service; .
(b} in defence of the Republic; or ) :
(c) in fulfilment of an international obhgmom

(3) When the defence force is employed for any purpose mentioned in
sulmmon (2), the President must mfurm Parlmmmt, pmmpt!y
a.nd in apprnpnate detail, of -

(a) the reasons for the e:nplnymmt of the dcf:nc: force;
(b) any place where the force is being :mplo]red,
* (¢) the number of people involved; and
(d) the period for which the force is expected to be employed.

“» (4) If Parliament does not sit during the first seven days after the
defence force is employed as envisaged in subsection (2), the
President must provide the information required in subsection (3)
to the appropriate oversight committee.

Command of defence force

202. (1) The President as head of the national executive is Commander-in-
Chief of the defence force, and must appmnt the Miht:rr
Command of the defence force.

(2) Command of the defence force must be exercised in accordance
with the directions of the Cabinet member responsible for defence,
under the authority of the President. ,

State of national defence

203. (1) The President s head of the national executive :ha]r declare a state
of national dr.fms:e, and must mfarm Patllammt pinmpt]f and in
" appropriate detail of -
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{a) the reasons for the declaration;
(b) any place where the defence force is being employed; and
(c) the number of people involved.

(2) If Parliament is not sitting when a state of national defence is
declared, the President must summon Parliament to an
extraordinary sitting within seven days of the declaration.

(3) A declaration of a state of national defence lapses unless it is
approved by Parliament within seven dajrs of the declaration.

Dalanu civilian secretariat

204. A civilian secretariat for defence must b-e r.stahl:shed by national
legislation to function under the direction of the Cabinet member
responsible for defence.

Pnlii:e |

Police service -

205. (1) The national pnlwe service must hc structured to function in the
national, provincial ‘and, where appropriate, local spheres of
government. ' '

(2) National legislation must establish the powers and functions of the
police service and must enable the police service to discharge its
responsibilities effecuv:]}r, taking i into account ‘the rcqu::tmems of
the provinces.

(3) 'I'he uhlﬂ:t: of the pnhne service are to prevmt. mmbat and
' investigate crime, to maintain public order, to prntect and secure
the inhabitants of the Republic and their prnput}’,'and to uphold
and enforce the law.

Political responsibility

206. (1) A member of the Cahmet must be r:spnnslble for policing and
must dmrmmn national policing puhq.r after consulting the
provincial governments and taking into account the policing needs
and priorities of the pmnnccs as d:termmud by the provincial
executives.

(2) The national policing policy may make provision for different
policies in respect of different provinces after taking into account
the policing needs and priorities of these provinces. -

(3) Each province is entitled =
~ (a) to monitor police conduct;
(b) to oversee the effectiveness and effi i:lem':]r of thc police service,
including receiving reports on the police s:mﬂr.,
{¢) to promote good relations between the police and the
community; - .
(d) to assess the effectiveness of visible pulmng; and
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(e) to liaise with the Cabinet member responsible for policing
with respect to crime and policing in the province.

(4) A provincial executive is responsible for policing functions -

A5)

(a) vested in it by this Chapter;

(b) . assigned to it in terms of national legislation; and

(c) - allocated to it in the national policing policy. -

In order to perform the functions set out in subsection (3), 2

.province = -

(a) may m\rtsrlgztt, or appoint 2 commission of mqmrr into, any
complaints of police inefficiency or a breakdown in relations
between the police and any community; and

* (b) must make recommendations to the Cabinet m:mber

(6)

7

- ®

responsible for policing.

On receipt of a complaint lcdged by a provincial executive, an
independent police complaints body established by national
legislation must investigate any alleged misconduct of, or offence
committed by, 2 member of the police service in the province,
National legislation must prouiﬂe- a framework for the
establishment, powers, functions and control of municipal police
services.

A ;Enmmiftee'mmpﬁs.;._d-nf the pabl'_.ll'ltt member and the members
of the Executive Councils responsible for policing must be

 established to ensure effective co-ordination of the police service

©)

and effective co-operation among the spheres of government.

A provincial I:gislamfe may reqmn: the provincial commissioner
of the province to nppcar befurc it or any uf its numm.ittcu to
answer questions.

Control of police service

207.. (1)

The President as head of the national executive must appﬂmt e
woman or a man as the National Commissioner of the police -

~ service, to control and manage ﬂ:: puhuc sm'me.

(2)

(3)

(4)

. The Nzational Commissioner must exercise mntrol over and

manage the police service in accordance with the national policing
policy and the directions of the Cabiner member responsible for
policing. = B

The National Cnmusmn:r, wnh the concurrence of the
provincial executive, must appoint a woman or a man as the
provincial commissioner for that province, but if the National
Commissioner and the provincial executive are unable to agree on

the appointment, the Cabinet member responsible for policing

must mediate between the pames

The provincial commissioners are respannhle for pohang in their
respective provinces —
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{a) as prescribed by national legisladon; and

(b) subject to the power of the National Commissioner to
exercise control over and manage the police service in terms
of subsection (2).

(5) The provincial commissioner must report to the provincial
legislature annually on policing in the province, and must send 2
copy of the report to the National Commissioner.

(6) If the provincial commissioner has lost the confidence of the
provincial executive, that executive may institute appropriate
proceedings for the removal or transfer of, or disciplinary action
against, that commissioner, in accordance with national
legislation.

Palice civilion secretariat

208. A civilian secretariat for the police service must be established by
national legislation to function under the direction of the Cabinet
member responsible for policing.

Intelligence

Establishment and control of intelligence services

209. (1) Any intelligence service, other than any intelligence division of the
defence force or police service, may be established only by the
President, as head of the national executive, and only in terms of
national legislation,

{2) The President as head of the national executive must appoint a
woman or 2 man as head of each intelligence service established in
terms of subsection (1), and must either assume political
responsibility for the control and direction of any of those
services, or designate a member of the Cabinet to assume that

responsibility.

Powers, functions and monitoring
210. National legislation must regulate the objects, powers and functions of
the intelligence services, including any intelligence division of the
defence force or police service, and must provide for -
{a) the co-ordination of all intelligence services; and
(b) civilian monitoring of the activities of those services by an
inspector appointed by the President, as head of the national
executive, and approved by a resolution adopted by the
National Assembly with a supporting vote of at least two
thirds of its members.
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Chapter 12

Traditional Leaders

Recognition
211. (1) The institution, status and role of traditional leadership, according
to customary law, are recognised, subject to the Constitution.

{2) A traditional authority that observes a system of customary law
may function subject to any applicable legislation and customs,
which includes amendments to, or repeal of, that legislation or
those customs.

{3) The courts must apply customary law when that law is applicable,
subject to the Constitution and any legislation that specifically
deals with customary law.

Role of traditional leaders

212. (1) National legislation may provide for a role for traditional
leadership as an institution at local level on marters affecting local
communities.

(2) To deal with matters relating to traditional leadership, the role of
traditional leaders, customary law and the customs of
communities observing a system of customary law -

{a) national or provincial legislation may provide for the
establishment of houses of traditional leaders; and

(b) national legislation may establish a council of traditional
leaders.
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-~ General Financial Matters
National Revenue Fund
213. (1} There is a National Revenue Fund into which all muncr m:m'cd

*" by the national government must be paid, except money
rcasnnably excluded b}r an Actof Parhamr:nt.

{2} Money may be wrrhdrawn from thc Natmmal Rcvmm: Fund only -
(a) in terms of an appropriation by an Act of Parliament; or
(b) as a direct charge against the National Revenue Fund, when it
1s prmnded fur in the Donsnmnnn or an Act of Parliament.

{3} A pm'nn:t s eqmtab!e shar: of mvmuc rmsed natmnallr is a direct

c:har ¢ agamstthe Natmnal Revenue Fund.
; v e F, ) Sasaalr l"t“fE'

Equitable shares and ullocations of revenve -
214, {1] An Act of Parliament must prm':dt for - - .o
.. {a) - the equitable division of revenue raised nanunally among the
national, provincial and local spheres of government;
=+ (b). the determination of each province’s equitable share of the
provincial share of that revenue; and ~ -
- ,{c). any other allocations to provinces, local government or
; .municipalities from the national government’s share of that
revenue, and any conditions on which those a[[ncamns may
be made.

m The Act referred to in suhscmun (1) may be cnactcd onj'; afl:::r the
pmvmmal governments, orgs.mscd local government and the
Pinanml and Fiscal Cummmsmn have l:mn consulted, and any
m:onunendauuns of the Cumm:ss:un ha\re bem mnndere&, and

 must take into accoint - .
(a) the mmna! mtcrcst;
(b} any provision that must be mﬂde in respact of the naﬂunal
** - debtand other national obhgauuns; N ¥
7% {c)*the needs and interests of the national ¢ gw:rnm:nt,
.07 determined by objective criteria; - - e
"(d) * the need to efisure that the provinces and municipalities are
able to provide basic services and perform the functions
. allocated to them;:
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(e) the fiscal capacity and efficiency uf the provinces and
municipalities;

{f) developmental and other nuds of provinces, local
government and municipalities;

(g) economic dupnnucs mﬂtm and among the provinces;

(h) obligations of the provinces and municipalities in terms of
national i:glstanun, . ST

(i) the desirability of stable and pmdlmhlr, allocations of
revenue shares; and

(i) the need for flexibility in responding to emergencies or other

. temporary needs, and other factors based on similar objective

criteria.

Notional, provincial and municipal budgets
215. (1) National, provincial and municipal budgets and budgetary

(2)

(3)

processes must promote transparency, accountability and the
effective financial mnag:mmt of the economy, debt and the
public sector.

National legislation must prﬂmhe -

(a) - the form of national, provincial and municipal budgcts;

(b) when national and provincial budgets must be tabled; and

{c) that budgets in each sphere of government must show the
sources of revenué and the way in which proposed
expenditure will comply with national legislation.. ..

Budgets in each sphere of government must contain —

- (a) - estimates of revenue and expenditure, dlfiumuatmg between

. capital and current expenditure; . -

'(b) - proposals for financing any annupawd d:ﬁmt for the period

to which they apply; and ' :

" {¢) an indication of intentions regarding hnnuwmg and other
forms of public liability that will increase public debt during
the ensuing yeac

Treasury control

216.

(1)

National leglslsannn must establish a nanunal treasury and
prescribe measures to ensure burh transparency and expenditure

" conrrol in each sph:re of guw:mmtnt, by mtrudum.ng -

~ (a) generally r:cngnmsd accounting pmcuce; '

@

(b) uniform expenditure c]asslﬁcauons, and .
(o) umform treasury norms and standards. .

The national treasury, w:th the mn:urrcnne of the Cabinet
member responsible for national financial matters, may stop the
transfer of funds to an organ of state only for serious or persistent
material breach of the measures established in terms of subsection

.--j {1}‘ e .'.'I E o

(3)

A decision to stop the transfer of funds to a province may be taken
only in terms of subsection (2), and -
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[a',l may not stop thc transfer of funds fnr more than 120 day:,
and g : i :
{h} may be enforced m‘u‘n:dial:e]}r, but will lapse retrospectively
" . unless Parliament approves it following a process’
substantially the same as that established in terms of section
76(1) and prescribed by the joint rules and orders of
Parliament, This process must be completed within 30 days of
 the decision by the national treasury.

(4) Parliament may renew a decision to stop the transfer of funds for
. no more than 120 days at a time, following the process established

mm‘msufmhsncnun{a}

{5] Before Parliament may approve or renew a dec:smn to stop the

transfer of funds to a province ~

{a} the Auditur-Gmual must rep'ort to Pa:l:am:nt, aud

(b) the province must be given an uppurmmry to answer the
allegations against it, and to state its case, before 2 committee.

Procurement

217. (1) When an organ of state in the national, provincial or local sphere
of government, or any other institution identified in national
legislation, contracts for goods or services, it must do so in
accordance with a system which is faig, :qu:mble transparent,
competitive and cost-effective.

{2) Subsection (1) doﬁ not prevent the organs of state or institutions
referred to in that subsection from implementing a procurement
' policy providing for - ' '
(a) categories of preference in the allocation of contracts; and
(b) the protection or advancement of persons, or categories of -
persons, disadvantaged by unfair discrimination.
-°(3) National legislation must prescribe a framework within which the
policy referred to in subsection (2) mar be :mpl:m:nu:d

Government glurums ;
218. (1) The national government, a pmvm-:ml govemmmt ora
* municipality may guacantee a loan only if the guarantee mﬁ;piics
- with any conditions set out in national legislation.
{2) National legislation referred to in subsection (1) may be enacted
only after any recommendations of the Financial and Fucal
. Commission have been considered.. - . - ..

(3) Each year, every government must publish a report on the
"- guarantees it has granted.

Remuneration of persons holding public office . - ;
219, (1) An Act of Parliament must establish a framework for determining —
(a) the salaries, allowances and benefits of members of the
. National Assembly, permanent delegates to the National
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(2
" (3)

(4)

«(5)

. Council of Provinces, members of the Cabinet, Deputy
Ministers, traditional leaders and members of any councils of
« traditional leaders; and . il
(b) the upper limit of salam:s, allnwanccs or b:m.-ﬁts of members
of provincial legislatures, members of Executive Councils and
members of Municipal Councils of the different categories.
National legislation must establish an independent commission to
make recommendations concerning the salaries, allowances and
benefits referred to in subsection (1).

Parliament may pass the legislation referred to in subsection (1)
only after considering any recommendations of the commission
established in terms of subsection (2).

Th: national executive, a pm\rmual tx:cuuve, a municipality or
any other relevant authority may implement the national
legislation referred to in subsection (1) only’ afm."mns:ldermg any
‘recommendations of the commission established in terms of
subsection (2). '

National legislation must establish frameworks for detm:nmmg
. the salaries, allowances and benefits of judges, the Public

:" Protector, the Auditor-General, and members of any commission

provided for in the Constitution, including the broadcasting
authority referred to in section 192.

Finﬁﬁiiﬁl ;:nd Fiscnll Cominissian

Establishment and functions #o& W e -

220. (1)

(2)

(3)-

N J‘mcluding tlmse Iisu:d in scctinn 214(2).

~ Appointment and tenure ul mumbtrs

221, (1)

There is a Financial and Fiscal Commission for the R.-.publbc
which makes recommendations envisaged in this Chapter, or in
national legislaton, to Parliament, provincial legislatures and any
other authorities determined by national legislation.
The Commission is independent and subject only to the
Constitution and the law, and must be mearml. i

The Onmmssmn must function in :crms of an Act of Parhamcnt
and, in p:rforl:_l_:mg its functions, must consider all relevant factors,

B n e ey L

The Commission consists of the followirig women and men
- appointed by the President, as head of the national executive:
(a) A chairperson and a deputy chairperson, who are full-time
members;

{b) nine persons each of whom is nominated bj’ the Executive

. Council of a pmmc:, with each provmce nnmmaung only
“one person; ?

" (c) two persons nnmmated hjl' urgamsed l-:n:zl government in



GOVERNMENT GAZETTE. 18 DECEMBER 1996 MNo. 17678 99
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA; 1996 Act No. 108, 1996

Chapter 13 - Finance

* _ terms of section 163;and - .~
(d) nine other persons. G o i T

(2) Members of the Commission must have appropriate expertise. , <

(3) Members serve for a term established in terms of national
legislation. The President may remove a2 member from office on
* the ground of misconduct, incapacity or incompetence.

Reparts oot
222, The Gum:mssmn must rcp-urt rcgularly bnth to Parhamcnt anr.! to ﬂac
__ provincial legislatures.

" -Cenlr_'al-Bunk-_- :
!sluhlislmm . A -' e % o

223, Th:SﬁuthﬁfncanR:mmBmkmﬂmmtﬁlbankﬂftheﬂcpubhc
and is regulated in terms of an Act of Parliament. ;

Primary nb]e:l
224. {1} The pnmarjr ‘object of the South African Reserve Bank is to
- protect the value of the currency in the interest of balanced and
. » - sustainable economic growth in the Republic. .. . 3.
(2) The South African Reserve Bank, in pursuit of its primary object,
“-* miust perform its functions independently and without fear, favour
or prejudice, but there must be regular ﬂmsu]:nﬂon berween the .
Bank and the Cabinet munber mspunnhle fnr natmna] fi.nanm]

5 _matters., . _
s Bt VSt B R RN | 7 5 TR RPN (T S T &

el IR o] -l""

Powers and functions -+ " 7 - el fong :
: 225 The powers and functions of the South African Reserve Bank are those
" customarily exercised and pnfomed by central banks, which powers

& and ﬁmmnns mustbedatmnmad hyanﬁr.'t uEPzrhamentanﬂmusthe
that Act.

L] . T omw -
oy . a3 Sy

Provincial and I;ocgnlLlfipiu_ﬁﬁ{:iﬂl‘ﬂﬁﬂers

R e e
- L - " 4 - -

Provincial Rﬂﬂn Funds =~ '

226. (1) There i is a Prov:nml Revm“e Fund fur eadl prm":nc: into which
all muner received by the pmvm-:ml guvcmmcnt must be paid,

’ e:xccpt money reasonabfy txcluded by an Act of P'arhament.

{2} Money may be mﬂl&rawn from a Pmmcml Rev:nn: Fund only -
(a) in terms of an appropriation by a provincial Act; or
{b} as a direct charge against the Provincial Revenue Fund, ‘when
- it is provided for in the Constitution or a provincial Act. -

Lrk Ry

“3) Rl':vcnu: allocated through a province to local govemment in that -
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prﬁvinnc in terms of section 214(1), is a direct charge against that
province's Revenue Fund

National sources of provincial and local government funding
227, {1} Local government and each province —

..{a) is entitled to an equitable share of revenue ra.lsed nationally to
enable it to provide basic services and perform the functions
allocated to it; and

(b) may receive other allocations from national government® "
revenue, cither conditionally or unconditionally. iy

{2) Additional revenue raised by provinces or munu::pahms may not
be deducted from their share of revenue raised narionally, or from
other allocations made to them out of national government
revenue. Equally, there is no obligation on the national
government to compensate provinces or municipalities that do not
raise revenue commensurate with their fiscal s:apacity and tax ... -
base. : : : L

(3) A province’s cqmublc share of revenue raised nationally must be .
transferred to the province promptly and without deduction,

. except when the tﬁnsfc: has been stopped in terms of section 216.

(4) A province must provide for itself an]r resources that it requires, in
terms of a provision of its provincial constitution, that are-
. additional to its requirements envisaged in the Gunsutunnn

Prﬁﬂmiui taxes
228.° [I} ‘A pmvm-:ul legislature may impose —
(a) taxes, levies and duties other than income tax; valie-added
tax, general sales tax, rates on pmp:rtr c:sr customs dut:es;
and, = o gy, 0
{b} ﬂat—mu: surcharges on. ﬂ:e tax I:mses of anjr ux, lcnr or dury
) thatis imposed by n@nunal leg:slaunn, nrthcrthan the tax
- bases of corporate income tax, value-added tax, rates on
property or customs dnucs :

= yome

(2) The power of a provincial Ieg:slatur: to impose taxes, leﬂcs,
duncs :nd s’urchargcs o 1 F
la} may not be exercised in a'way that matemlly ad " :

unreasonably prejudices national economic polmcs. :cnrmm:c
+ ..  activitiesacross provincial buund.-anu, or the natmn:l '
' L mub:hl:r of g-::rcrds, services, capmil or labour; and
{h} must be regulated in terms of an Act of P:rin:ment, which
‘may be enacted un!}r aﬁ:er nny recommendations of the

Fmanc:al and Fiscal ission have been considered.
. o L Iﬁﬂﬁﬂ t-"'l'I i WL

Municipal. fiscal pnwm and imu:ﬂuns .....
229. (1). Subject to subsections (2), (3) and (4), a munmpahrj' may impose -
(a) rates on property and surcharges on fees for smrmes pmﬂdcd
by or on behalf of the municipality; and -
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{b) if authorised by national legislation; other taxes, levies and
' duties appropriate to local government or to the category of
local government into which that municipality falls, but no
municipality may impose income tax, value-added tax,
general sales tax or customs duty.

{2) The power of a municipality to impose rates on property, .
surcharges on fees for services provided by or on behalf of the
municipality, or other taxes, levies or duties -

(2) may not be exercised in a way that materially and
unreasonably prejudices national economic policies, economic
activities across municipal boundaries, or the national
mobility of goods, services, capital or labour; and

(b) may be regulated by national legislation.

(3) When two municipalities have the same fiscal powers and
functions with regard to the same area, an appropriate division of
those powers and functions must be made in terms of national
legislation. The division may be made only after taking into
account at least the following criteria: :

(a) The need to comply with sound principles of taxation.

(b). The powers and functions performed by each municipality.

(c) The fiscal capacity of each municipality.

(d) The effectiveness and efficiency of raising taxes, levies and
. duties. :

(¢} Equity.

(4) Nothing in this section precludes the sharing of revenue raised in
terms of this section between municipalities that have fiscal power .
and functions in the same area.

(5) National legislation envisaged in this section may be enacted only
after organised local government and the Financial and Fiscal
Commission have been consulted, and any recommendations of
the Commission have been considered.

Provincial and municipal loans
230. (1) A province or a municipality may raise loans for capital or current
expenditure in accordance with reasonable conditions determined -
by national legislation, but loans for current expenditure -
(a) may be raised only when necessary for bridging purposes
during a fiscal year; and :
(b} must be repaid within twelve months,
(2) Mational legislation referred to in subsection (1) may be enacted .

only after any recommendations of the Financial and Fiscal
Commission have been considered.
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Chapter 14

General Provisions

. International Law """ *~

Interluliunll ngreenanls ks e e S
231. (1) The negotiating zand sxgnmg of all u:lu:mauunal agreemmts is the
responsibility of the national executive:

“i 7(2): "An international agreement bm-::ls the Repubh-: cm!]r al"mr ithas .

Ui” been approved by resolution in both the National Assembly and

« the National Council of Provinm; unless it is an agreement’

referred to in subsection (3).., R e e T
251(3) - An international agreement nf a tc:hmca], admmmmuv: or. ,",-' ?

executive nature, or an agreement which does not require either
ratification or accession, entered into by the natmnal :xcmmfc. a3

bmﬂs the Republic without apprnvai b? :hc Nmﬂnai .ﬁss:mhljr

" and fhc'Nauunal bounml of Pruv:nﬂes, but must be tablcd in th:

!:mhb' and l:hﬂ Gnunml mthm a remnabl: I:IJIIE.

g oo
' {4} ﬁny mh:matmnal agm:mmt bmnnms hw in thr. R:pubhc whm it
, is enacted into law by, national Iegmlamn, but a self-executing
- provision of an agreement that has been approved by Parliament is
- £, law in the Republic unless it is mmnsmnem with the Constitution
LiaRs ornnﬂcroEPnrhament. g Y AR T

O

{5) The Republic is bound by mtcmauuu:al agreements wbr:h  were, .
binding on the Repubhr. whm this Constitution t tn-ukeffe

1

Customary lntemnlinnnl law - vocie ; *mlinad Latea
232. Customary international law is law in the Republic unléss it is
inconsistent wnh ﬂu Cunsumuon or an Act of Parhment.

TR T R WL B e nad algheimed Ly
ippll:utln of mlmuimnul law Lo iml i e
233, When interpreting any Icglslatmn, every court must prefer any
,! reasonable interpretation of the legislation that is consistent with
international law over any alternative interpretation that is inmnsiste'_nt
with international I#W.'-.'...,'_: Ly T N, L
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Other muﬂer;

Charters of Rights ~

234. Inorder to deepen the culture of democracy established b:.r the
Constitution, Parliament may adopt C!mners of nghts consistent Wlﬂ'l
the provisions of the Cnnmruunn :

Sell-determination

235. The right of the South African people as 2 whole to self-determination,
as manifested in this Constitution, does not preclude, within the
framework of this right, recognition of the notion of the right of self-
determination of any community sharing a common cultural and
language heritage, within a territorial entity in the Republic or in any .
other way, determined by naunnal legis[mon )

I’lndmg for political parties -~~~ S
236. To enhance multi-party democracy, national legislation must provide
». forthe funding of political parties participating in national and
provincial legislatures on an equitable and proportional basis.

Diligent performance of obligations
237. All constitutional nbﬁgatinni must be performed diligently and without
delay R
Agenq and delegutiul -
238. An executive organ of state m 311‘_!' sphcrc of govemmcnt ma}r-
" {(a) delegate any power or fanction that is to be exercised or
performed in terms of lcg:slmon to any other executive organ
. of state; provided the delegation is consistent with the
- " legislation in terms of which the puwer is mmml or the
=TT TR function iS performed; or ¢ -t
-+ (b) exercise any power or perform any funﬁtmn fnranjr other
executive organ of state on an agency or delegation basis.

m

Deﬂnlliuus ,

239. Inthe Cornsr.rmnon, unless thc context indicates otherwise —
“pational legislation” includes~ ., .. .- o
(). suhordm::r: legislation made in tarms of an Act of Parhammt;

tb] leguiannn daat was in forcc whe.n thn Constitution tool: d’f:ct
and that is administered by the nauunal gnvemmnnt;
“organ of state” means - < - Ph
'(a) any department of state or admmxmuun in the muoual.
: provincial or local sphere of govemment; or
(b} any other functionary or institution =
(i) exercising 2 power or performing a Eu.ncunn in terms of
the Constitution or a provingial constitution; or
(ii) exercising a public power or performing a public
function in terms of any legislation,
but does not include a court or a judicial officer;

J".l L
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“provincial legislation™ includes —

(a) subordinate legislation made in terms of a provincial Act; and

(b) legislation that was in force when the Constitution took effect
and that is administered by a provincial government.

Inconsistencies between different texts
240. In the event of an inconsistency between different texts of the
Constitution, the English text prevails.

Transitional arrangements .

241. Schedule 6 applies to the transition to the new constitutional order
established by this Constitution, and any matter incidental to that
transition.

Repeal of laws
242. The laws mentioned in Schedule 7 are repealed, subject to section 243
and Schedule 6,

Short title and commencement

243. (1) This Act is called the Constitution of the Republic of South Africa,
1996, and comes into effect as soon as possible on a date set by
the President by proclamation, which may not be a date later than
1 July 1997.

(2) The President may set different dates before the date mentioned in
subsection (1) in respect of different provisions of the Constitution.

(3) Unless the context otherwise indicates, a reference in a provision
of the Constitution to a time when the Constitution took effect
must be construed as a reference to the time whm that provision
took effect. -

(4) If a different date is set for any particular provision of the
.Constitution in terms of subsection (2), any corresponding
provision of the Constitution of the Republic of South Africa,
1993 (Act 200 of 1993), mentioned in the proclamation, is
repealed with effect from the same date.

(5) Sections 213, 214, 215, 216, 218, 226, 227, 228, 229 and 230
come into effect on 1 January 1998, but this does not preclude the
enactment in terms of this Constitution of legislation envisaged in
any of these provisions before that date. Until that date any
corresponding and incidental provisions of the Constitution of the
Republic of South Africa, 1993, remain in force.
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Schedule 1

National Flag

(1)  The national flag is rectangular; it is one and a half times longer than it
is wide. '

(2) Itis black, gold, green, white, chilli red and blue.

(3) It has a green Y-shaped band that is one fifth as wide as the flag. The
centre lines of the band start in the top and bottom corners next to the
flag post, converge in the centre of the flag, and continue horizontally
to the middle of the free edge. ,

(4} The green band is edged, above and below in white, and towards the
flag post end, in gold. Each edging is one fifteenth as wide as the flag.

(5)  The triangle next to the flag post is black.

{6) The upper horizontal band is chilli red and the lower horizontal band
is blue. These bands are each one third as wide as the flag.
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Sc h edule 2

Oaths and

Solemn Affirmations

¥, o g N AL

Oath or solemn affirmation of President and Acting President .
1. The President or Acting President, before the President of the :
Constitutional Guurt, must swear/affirm as follows:

In the presence of everyone assembled here, and in full
“realisation of the high calling I assume as President/Acting
President of the Republic of South Africa, I, A.B., swear/
solemnly affirm that [ will be faithful to the Republic of South
Africa, and will obey, observe, uphold and maintain the
Constitution and all other law of the Republic; and I solemnly
and sincerely promise that I will always~ -

Q promote all that will advance :hr: Republic, :md apposc all
that may harm it;

Q  protect and promote the rights of all South Africans;

Q discharge my duties with all l:i}r';itreﬂgth' and talents m.;hh"
_ best of my Lmowkdge a.mi ability and true to t]:u: d:mtﬁ of
- my conscience;

. Q. do justice to all; and 2 iy

70" devote myself 1o the well-being of the Republic and all of its
Peﬂ'plt. ~JER e o T, B L

- {In the case of an oath: So help me God.)

Oath o solemn affirmation of Deputy President
2 Th: Dcpur'_r President, before the President of the Constitutional Court,
- must swur.-'afﬁrm as foiIuws _

In the presence of everyone assembled here, md in full
realisation of the high calling I assume as Depury President of
the Republic of South Africa, I, A.B., swear/solemnly affirm
that I will be faithful to the Republic of South Africa and will
.+ obey, observe, uphold and maintain the Constitution and all
. . .other law of the Republic; and I mlcmn]}r and mnerely
- promise that I will always~. - :

O promote all that will advance the chublu:, am:l uppm: all
that may harm it;
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O be a true and faithful counsellor;

Q  discharge my dutms with all my strmgth and talents to the
' best of my knuwl:dgc and ab:ht}' and true to the dictates of
my conscience;

TR T

u] do]usuoemalj and

a . dm:rte m]rs:lf to tlre w:ll-bemg ut’ the R:pubhc and all of its
pu:Iplc : ;
(In the case of an cath: Enhclpmcﬁﬂd :l

= e v l

Oath or solemn affirmation of Ministers and Deputy Ministers

3.  Each Minister and Deputy Minister; before the President of the . - ¢
Constitutional Court or another judge designated by the President of |
the Constitutional Court, must swear/affirm as follows:

_I, A.B., swear/solemnly affirm that [ will be faithful to the
-+ 4 ¢+ Republic of South Africa‘and will obey, respect and uphold
+ ~ ¢+ the Constitution and all other law of the Republic; and 1
. ... undertake to hold my office as Minister/Deputy Minister with
/- honour and dignity; to be a true and faithful counsellor; not
to divulge directly or indirectly any secret matter entrusted to
me; and to perform the functions of my office conscientiously
and to the best of my ability.
(In'the case of an oath: So help me God.)

Oath or solemn affirmation of members of the National Assembly,

permanent delegates to the National Council of Provinces and

members of the provincial legislatores

4. " (1) Mémbers of the National Assembly. pcrma.nent deIegaws to the
National Council of Provinces and members of provincial
legislatures, before the President of the Constitutional Court or a

'+, judge designated by the President of the Constitutional Court, must

swear or affirm as follows: A

I, A.B., swear/solemnly affirm that [ will be faithful to the
Republic of South Africa and will obey, respect and uph{:-ld
the 'Dunsuruuon and all other law of the chubl:q am:l I

““solemnly promise to pcrform mry funr:nnns as 2 member of the
National Assembly/ permanent delegate to the National

-+ " Council of Provincesfmember of the legislature of the

i+ province of C.D. to the best of my =bi1iqr. %
tlntfmmuu[mmth:Suhelpm:Gudj

i I.I.I i T H

3%

.u.. 1 ¥

% {2] Pusnns fillmg a vacancy in f.hc Mational ﬁ.sscmbly, a permanent
.+ :delegation to the National Council of Provinces or a provincial
legislature may swear or affirm in terms of subitem (1) before the
.. presiding niﬁm of the Assembly, Council or !:glsiamn:. as the
case may be.
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Oath or solemn affirmation of Premiers, Acting Premiers and members

of provincial Executive Councils ‘

5. The Premier or Acting Premier of a province, and each member of the
Executive Council of a province, before the President of the
Constitutional Court or a judge designated by the President of the
Constitutional Court, must swear/affirm as follows:

I, A.B., swear/solemnly affirm that I will be faithful to the
Republic of South Africa and will obey, respect and uphold
the Constitution and all other law of the Republic; and I
undertake to hold my office as Premier/Acting Premier/
member of the Executive Council of the province of C.D. with
honour and dignity; to be a true and faithful counsellor; not
to divulge directly or indirectly any secret matter entrusted to
me; and to perform the functions of my office conscientiously
and to the best of my ability. '

(Iﬁ the case of an oath: So help me God.)

Oath or solemn affirmation of Judicial OHicers
6. (1)} Each judge or acting judge, before the Chief Justice of the Supreme
- Court of Appeal or another judge designated by the Chief Justice,
must swear or affirm as follows:

I, A.B., swear/solemnly affirm that, as a Judge of the
Constitutional Court/Supreme Court of Appeal/High Court/
E.F. Court, I will be faithful to the Republic of South Africa,
will uphold and protect the Constitution and the human
rights entrenched in it, and will administer justice to all
persons alike without fear, favour or prejudice, in accordance
with the Constitution and the law.

(In ;he case of an oath: So help me God.)

(2) A person appointed to the office of Chief Justice of the Supreme
Court of Appeal who is not already a judge at the time of that
appointment must swear or affirm before the President of the
Constitutional Court.

(3) Judicial officers, and acting judicial officers, other than judges,
must swear/affirm in terms of national legislation.
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Election Procedures B

Part A - Election Procedures
for Constitutional Office-Bearers

Application
1.  The procedure set out in this Schedule applies whenever - .
{(a) the National Assembly meets to elect the Pre51dent, or the Speaker
~ or Deputy Speaker of the Assembly, .
, (b) the National Council of Provmces meets to elect its Chalrperson
ora Deputy Chau'person, or
(c) a provincial leglslature meets to elect the Ptermer of the province
or the Speaker or Deputy Speaker of the lcglslature .

Nominations
2. ° The person pre51dmg ata meetmg to which this Schedule apphes must
call for the nomination of candidates at the meeting. -

Formal requirements
3 (1) A nomination must be made on the form prescnbed by the rules -
) mentioned in item 9.

(2) The form_on which a nomination is made must be signed -

- (a) " by two members of the National Assembly, if the President or
the Speaker ot Deputy Speaker of the Assembly is to bc
elected -

(b) on behalf of two provincial delegations, if the Chairperson or
a Deputy Chairperson of the National Council of Provinces is
1o be elected; or

(c) by two members of the relevant provincial legislature, if the
Premier of the province or the Speaker or Deputy Speaker of
the leglslature is to be elected

(3) - A person who is nominated must md1cate acccptancc of the
nomination by signing either the nomination form or any other
form of written confirmation. - .

Announcement of names of candidates

4. Atameeting to which this Schedule applies, the person pres:dmg must
announce the names of the persons who have been nominated as
candidates, but may not permit any debate.
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Single candidate
5. Ifonly one candidate is nommated the person presiding must declare
that candidate elected.’ -

Election procedure
6.  If more than one candidate is nominated -

(a) a vote must be taken at the meeting by secret ballot;

{b) each member present, or if it is a meeting of the National Council
of Provinces, each provmce rcpresentcd at the mecting may cast
onc vote; and

(c) the person prc51dmg must declarc clcctcd the candldatc who
receives a majority of the votes.

Elimination procedure
7. (1) 'Ifno candidate receives a ma]onty of the votcs, the candidate who
receives the lowest number of votes must be eliminated and 2
" further vote taken on the rcmammg candidates in accordance with
item 6. Thxs proccdurc must be rcpcated untxl a candldate receives
a ma]onty of the votes.

(2) When applying subitem (1), if two or more candidates each have
the lowest number of votes, a separate vote must be taken on'
those candidates, and repeated as often as may be necessary to
determine whlch ;ﬁrl-dida_tc is to be eliminated.

Further meetings L
8. () If only two candidates are nominated, or if onIy two candidatcs _
‘ remain after an elimination proccdure has been applied, and those
~ two candidates receive the same number of votes, a further
. meeting must be held wnthln seven days, at a time determined by
. .the person presadmg _
(2) If a further meeting is held in terms of subitem (1), the procedure
.. prescribed in this Schedule must be applied at that meeting as if it
. were the first meeting for the election in question.

Rules
9, (1) The Premdent of nhe Constltutlonal C0urt must make rules
" préscribing _
(a) the procedure for meetings to which this Schedule applies;
(b) the duties of any person presiding at a meeting, and of any
- person assisting the person presiding;
(c) the form on which nominations must be submittcd;' and
(d} the manner in which voting is to be conducted.
(2) These rules must be made known in thc way that the Pres1dent of
" 'the Consntutlonal Court determmcs
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Part B - Formula to Determine Party
Participation in Provincial Delegations to
the National Council of Provinces

1. The number of delegates in a provincial delegation to the National
Council of Provinces to which a party is entitled, must be determined
by multiplying the number of seats the party holds in the provincial
legislature by ten and dividing the result by the number of seats in the
legislature plus one.

2.  Ifa calculation in terms of item 1 yields a surplus not absorbed by the
delegates allocated to a party in terms of that item, the surplus must
compete with similar surpluses accruing to any other party or parties,
and any undistributed delegates in the delegation must be allocated to
the party or parties in the sequence of the highest surplus.
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Schedule 4

Functional Areas of Concurrent
National and Provincial

Legislative Competence

Part A

Administration of indigenous forests

Agriculture

Airports other than international and national airports

Animal control and diseases

Casinos, racing, gambling and wagering, excluding lotteries and sports pools
“Consumer protection

Cultural matters

Disaster management

Education at all lcvels, excludmg temary educauon -
Environment - '. o
Health services = . R
Housing AR |

Indlgenous law and customary law, sub]ect to Chapter 12 of the Consututlon

Industrial promotion oo

Language policy and the regulation of official languages to the extent that the
provisions of section 6 of the Constitution exprcssly confer upou thc
provincial lcg1slatures leglslanvc competence -

Media services directly controlled or provided by the provincial goircmment,
subject to section 192

Nature conservation, excluding national parks, national botanical gardens
and marine resources l

Police to the extent that the provisions of Chapter 11 of the Constitution
confer upon the provincial legislatures legislative compctente

Pollution control

Population development

Property transfer fees

Provincial public enterprises in respect of the functional areas in this Schedule
and Schedule §

~ Public transport

Public works only in respect of the needs of provincial government
departments in the discharge of their responsibilities to administer
functions specifically assigned to them in terms of the Constitution or
any other law

Regional planning and development
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Road traffic regulation

Soil conservation

Tourism ‘

Trade

Traditional leadership, subject to Chapter 12 of the Constitution
Urban and rural development . 3 :
Vehicle licensing

Welfare services

Part B . _ ,

The following local govemmcnt matters to the extent set out in section
155(6)(a) and (7):

_ Air pollution

Building regulations

Child care facilities

Electricity and gas reticulation

Firefighting services '

Local tourism

Municipal axrports

Municipal planning

Municipal health services

Municipal public transport

Municipal public works only in respect of thc needs of mumc1pahtlcs in r.hc
discharge of their responsibilities to administer functions spev:lfically
assigned to them under this Constitution or any other law

Pontoons, ferries, jetties, piers and harbours, excluding the regulatlon of
international and national shipping and matters related thereto

Stormwater management systerns in bl.llIt-up areas ,

Tradmg regulatxons L -

Water and sanitation semces lumted to potablc water supply systems and
- domestic waste-water and sewage dlsposa] systems
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Schedule 5

Functional Areas of Exclusive

Provincial Legislative Competence

Part A

Abattoirs

Ambulance services

Archives other than national archives
Libraries other than national libraries
Liquor licences

Museums other than national museums
Provincial planning

Provincial cultural matters

Provincial recreation and amenities
Provincial sport

Provincial roads and traffic

Veterinary services, excluding regulation of the profession

Part B

The following local government matters to the extent set out for provinces in
section 155(6)(a) and (7):

Beaches and amusement facilities

Billboards and the display of advertisements in public places

Cemeteries, funeral parlours and crematoria '

Cleansing

Control of public nuisances

Control of undertakings that sell liquor to the public

Facilities for the accommodation, care and burial of animals

Fencing and fences

Licensing of dogs

Licensing and control of undertakings that sell food to the public

Local amenities

Local sport facilities

Markets

Municipal abattoirs

Municipal parks and recreation

Municipal roads

Noise pollution

Pounds
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Public places

Refuse removal, refuse dumps and solid waste disposal
Street trading o o C
Street lighting

Traffic and parking
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Schedule 6

Transitional Arrangements

Definitions
1. In this Schcdule, unless mconsnstcnt with the context -
' “homeland” means a part of the Repubhc whach before the previous
Consututlon took effect, was dealt with in South African
legislation as an independent or a self-govemmg terntory,

“new Constltutmn means the Const:tunon of the Repubhc of South
Africa, 1996

“old order legislation” means legislation enacted before the previous
Constitution took effect;

“previous Constitution” means the Constltutlon of the Republic of
South Afnca, 1993 (Act 200 of 1993)

(on!munnon of existing low -
2. (1) All law that was in force when the new Constitution took effect,
continues in force, subject to - - " :
“(a) any amendment or repeal; and -
+* (b) consistency with the new Constitution

(2) Ol order legxslauon that continues in force in terms of subitem (1) -
(a), does not have a w1der apphcat:on, terntonally or otherwise,
r.han it had before the previous COnstltutlon took effect unless
subscquendy amended to have a wider applxcauon, and
~ {b) continues to be administered by the authonues that
' admm1stered it when the new Consntunon took effect, subject
to the new Consntuuon

Interpretnhon of existing legislation
3. (1) Unless inconsistent with the context or clearly inappropriate, a
- reference in any legislation that CXlStcd whcn the new Constitution
took effect - : -

(a) to the Republic of South Africa or a homeland {except when
it refers to a territorial area), must be construcd asa rcfcrencc
to the Republic of South Africa under the new Constmxnon, )

(b} to Parhament, the National Asscmbly or the Senatc, must be '
. cons:rucd as a reference to Parliament, the Natlonal Assembly
or the National Council of Provmccs under thc ncw
Consututlon,
(c) to the President, an Exccutive Deputy President, a Minister, a
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Deputy Minister or the Cabinet, must be construed as a
reference to the President, the Deputy President, 2 Minister, a
Deputy Minister or the Cabinet under the new Constitution,
subject to item 9 of this Schedule;
. (d) to the President of the Senate, must be construed as a
reference to the Cha:rperson of the Natlonal Council of
] Provmces, ‘ ’

(c) toa provmcml legislature, Prcmlcr, Executive Counc:l or
member of an Executive Council of a province, must be
construed as a reference to a provincial legislature, Premier,
Executive Council or member of an Executive Council under
the new Constitution, subject to item 12 of &is Scﬁedﬁle; or

(6 “to an official Iaﬁguagc'or languages, mast be construed as a
" referénce to any of the offxclal languages undcr the new
~ Constitution.

(2)" Unless inconsistent with the context or clearly inappropriate, a
reference in any remaining old order legislation —
(a) to aParliament, 2 House of a Parliament or a legislative
assembly or body of the Republic or of a2 homeland, must be
. construed as 2 reference to -

_ (i) Parliament under the new Consntutlon, if the
administration of that legislation has been allocated or
assigned in terms of the previous Constitution or this . -
Schedule to the national executive; or )

(i) the provincial legislature of a province, if the
administration of that legislation has been allocated or
assigned in terms of the previous Constitution or this

i Schedule to a provincial executive; or .
(b) 'to a State Presxdent, Chief Mmlster, Admunstrator or other
" chief executive, Cabinet, Ministers’ Council or executive
: counc1I of the chubhc or, of a homeland must be construed
| asa referencc to -
. i) thc Pre31dent under the new Consntunon, if the
' administration of that legisfation has been allocated or
assigned in terms of the previous Constitution or this
Schedule to the national executive; or .
, - (i) the Premier of a province under the new Constxtunon, if
~= « ...~ . - . the administration of that legislation has been allocated
or assigned in terms of the previous Constitution or this
. Schedule to a provincial executive.

Nuhonul Assembly
_{1) Anyone who was a mcmber or offlce-bearer of thc Nanonal
Assemb]y when the new Constxtunon took effect, becomes a
‘mcrnber or office-bearer of the National Asscmbly under the new
Consntunon, and holds office as a membcr or office-bearer in
terms of the new Constitution.
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{2). The National Assembly as constituted in terms of subitem (1) must
.- be regarded as having been elected under the new Constitution for
- -a term that expires on 30 April 1999. . -

{3} The National Assembly consists of 400 members for the duration
' of its term that expires on 30 Apnl 1999, sub]cct to section 49(4)
* of the new Constitution. ,

(4) The rules and orders of the National Assembly in force when the
new Constitution took effect, continue in force, sub]ect to any
amcndmcnt or repeal. cT

Unflnlshed busmess before Purhumenl .-

5. (1) Any unfinished business before the National Assembly ‘when the

' new Constitution takes effect must be proceeded with in terms of
the new Constitution. '

{2) Any unfinished business before the Senate when the new '
COnstitution' takes effect must be referred to the National Council
of Provmces, and the Council must proceed w:r.h that business in
- terms of the new Constitution. - -- - S -

Elections of Nationa! Assembly , :
6. (1) No election of the National Assembly may bc held before 30 April
' 1999 unless the Assembly is dissolved in terms of section 50(2)
. after a motion of no confidence in the Prcsxdent in terms of section
102(2) of the new Constxtuuon )

2) Sccnon 50(1) of the new Constitution is suspended until 30 April
1999, :

--.(3) - Despite the repeal of the previous Constitution, Schedule 2 to that
Constitution, as amended by Annexure A to this Schedule, applies ~
(a) to the first election of the National Assembly under the new
Constitution;
: (b} to the loss of membership of the Assembly in circumstances
. ‘other than those provided for in section 47(3) of the new
: Constitution; and
{c) to the filling of vacancies in the Assembly, and the
e supplementation, review and use of party lists for the filling of
vacancies, until the second c!ecnon of the Assembly under the
new Constitution.

4) Scpt_ion 47(4) of the new Constitution is suspended until the
second ¢lection of the NatioﬁaI Assembly under the new
Constitution y

Nnnonul (ouncll of Provmces
7. (1) For the period which ends immediately bcfore the ﬁtst sitting of a
provincial legislature held after its first election under the new
Constitution - :
“(a) the proportion of party representation in the province’s - -
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delegation to the National Council of Provinces must be the
* same as the proportion in which the province’s 10 senators
were nominated in terms of section 48 of the previous
Constitution; and - 7 _ ,
. (b) the allocation of permanent délegates and special delegates to
the parties represented in the provincial legislature, is as

follows:
PROVINCE PERMANENT DELEGATES SPECIAL DELEGATES
1. Eastern Cape ) . : .
ANCS5 . ANC4
NPT ' ’
2. Free State . _
ANC 4 - ANC 4
"~ FF1 SR
NP1 -
3. Gauteng .
ANC 3 I - ANC3 .
DP 1
FF1 o
NP 1 NP1
4. KwaZulu-Natal . o o
ANC1 ANC 2
C.DP1 : S
IFP 3 IFP 2
NP1
5.  Mpumalonga : . A
 ANC 4 ‘ ANC 4
FF1~ o ' :
NP1
6. Northern Cape : . . A
ANC 3 . ANC2
FF1 ’
NP 2 : NP2 .
7. Northern ] S _ . . .
Province ANC é ANC 4
8. North West . _ : o
ANC 4 J ANC 4
FF 1 ' b
NP 1
9. Western Cape : '
' ANC 2 C ANC1 .-
oP1 R
NP 3 ' NP3
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(2} A party represented in a provincial legislature -
(a) must nominate its permanent delegates from among the
. persons who were senators when the new Constitution took
‘effect and are available to serve as permanent delegates; and
(b) may nominate other persons as permanent delegates only if
© none or an insufficient number of its former senators are
available. :

(3) A provincial legislature must appoint its permanent delegates in
. accordance with the nominations of the parties.

(4) Subitems (2) and (3) apply only to the first appointment of
- permanent delegates to the National Council of Provinces. -

" (5) Section 62(1) of the new Const:tutlon does not appIy to the
' nomination and appomtment of former senators as permanent
delcgates in terms of thls item.

{6) The rules and ordcrs of the Senate in force when the new
o ) Consntutlon took effect, must be applied in respect of the business
" of the National Council to the extent that they can bc applied,
subject to any amendment or repeal.

Former senators .
8. (1) A former senator who is not appomted asa permancnt delegate t0
B the National Council of Provinces is entitled to become a full
 voting member of the legislature of the provmce from which that
person was nominated as a senator in terms of section 48 of the
o ~previous Constltunon

(2) If a former senator elects not to become a member of a provincial
legistature that person is regarded as having resigned as a senator
the day before the new Constitution took effect.

{3) The salary, allowances and benefits of a former senator appointed
as a permanent delegate or as a member of a provincial legislature
- - may not be reduced by reason only of that appointment. -

National exetuhve
9 (1) Anyone who was the Pres1dent an Executwe Deputy Pres1dent, a
Minister or a Deputy Minister under the previous Constitution
- when the new Constitution took effect, continues in and holds
: that office in terms of the new Consnruuon, but subject to subitem
(2).

(2) Untl 30 April 1999, sections 84, 89, 90, 91, 93 and 96 of the new
Constitution must be regarded to read as set out in Annexure B to
this Schedule.

{3) - Subitem (2) does not prevent a Minister who was a senator when
- the new Constitution took effect, from continuing as a Minister
referred to in section 91{1){(a) of the new Constitution, as that
section reads in Annexure B.©
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Provincial legislatures . -

10.

(1)

{2)

{3)

Anyone who was a mcmbcr or off:ce bearer of a provmcc s
legislature when the new Constitution took effect, becomes a
member or office-bearer of the legislature for that province under
the new Constitution, and holds office as a member or office-

. bearer in terms of the new Constitution and any provincial

constitution that may be enacted. RN

A provincial legislature as constituted in terms of subitem (1) must
be regarded as having been elected under the new Constitution for
a term that cxpues on 30 Apnl 1999

For the duration of its teym that expucs on 30 Apnl 1999 and subject
to section 108(4), a provincial legislature consists of the numbcr of

!members determined for that legislature undcr the prcvmus

)

Constitution plus the number of former senators who became
members of the legislature in terms of item 8 of this Schedule.

The rules and orders of a provincial' legislature in force when the
new Constltutlon took effcct, contmuc in force, subject to any
amendment or repeal.

Elections of provincial leglslutures

11.

{1}

{2}

Despite the repeal of the previous Constitution, Schedule 2 to that
Constxtutlon, as amended by Armexure Ato thlS Schedulc, apphes -
(a) tothe ﬁrst election of a provmcnal leglslaturc under the new
_ Constltutlon, .
(b) to the loss of membership of a leg151aturc in cu'cumstanccs
other than those provxded for in section 106(3) of thc new
' 'Consntunon, and :
(c) to the filling of vacancies in a législature, and the *
supplementation, review and use of party lists for the filling of
- vacancies, until the second election of the legislature under the
- new Constitution. ‘

Section 106(4) of the new Constitution is suspended in respect of a
provincial legislature until the second election of the leglslature

K

. undcr thc new Constitution.

Provincial executives

12.

(1)

(2)

Anyone who ‘was the Premier or a member of the Executive
Council of a province when the new Constitution took effect,
continues in and holds that office in terms of the new Constitution
and any provincial constitution that may be enacted, but subject
to subitem (2). . '

Until the Premier elected after the first election of a province’s
legislature under the new Constitution assumes office, or the

" province enacts its constitution, whichever occurs first, sections

-132 and 136 of the new Constitution must be regarded to read as
" set out in Annexure C to this Schedule.
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Provincial constitutions .
13. A provincial constitution passed before the new Constitution took
effect must comply with section 143 of the new Constitution.

lsslgnmenr of Iegislnﬂu fo prﬂlntes
14. (1) Legislation with regard to a matter within a funictional area listed
in Schedule 4 or 5 to the new Constitution and which, when the
2 new Constitution tunk effect, was administered b:f an auﬂmntf
* . within the national m:uuvt, may be assigned by the Pres:d:n:, by
prur:hmanon, to an authority within 2 provincial :xeml:we
d:sngua:cd by the Executive Council nf r.h: province.

(2). To the extent that it is necessary for an assignment of legislation
under subitem (1) to be effectively carried out, the President, by
proclamation, may -

(2) amend or adapt the legislation to rcgulatc its mtﬂrpmaunn or

_ appltcatmn, _
{b) where the assignment does not apply to the who!c of any
. piece of legislation, repeal and re-enact, with or without any
nl am:ndmmts or adaptations referred to in paragxaph (a},
those provisions to which the ass:gnment apph:s or to the
extent that the z_ssugmnmt applies t?_ them; or
" (c) regulate any other marter necessary as a result of the
' assignment, including the transfer or secondment of staff, or
‘the transfer of assets, liabilities, rights and obligations, to or
from the national or a provincial executive or any department
of state, administration, security service or other institution.

(3) (a) A copy of each proclamation issued in terms of subitem (1) or

. (2) must be submitted to the National Assembly and the
National Council of Provinces w1thm 10 days of the
publication of the proclamation.

(b) If both the National Assembly and the Naunnal Council by
resolution disapprove the proclamation or any provision of it,
the proclamation or provision lapses, but without affecting -

* (i) the validity of anything done in terms of the
*"  proclamation or provision before it lapsed; or
" (ii) a right or privilege acquired or an obligation or liability
Y incurred before it lapsed. _
) (41' When ]egxslatmn-:s amgnad under subitem 1), any reference in
tl-.u: legislation to an authority admmm:ermg it, must be construed
asa reference to the authority to which it has been assigned.

(5} Any assignment of legislation und:: section 235(8) of the previous
Constitution, including any amendment, adaptation or repeal and
re-enactment of any legislation and any other action taken under

.- that section, is regarded as having been done under this item.

Existing legislation outside Parlioment’s legislative power -
15. *(1) An authority within the national executive that administers any
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Courts

16.

(2)

(1)

(2)

(3) .

(4)

| iy

legislation falling outside Parliament’s legislative power when the
new Constitution takes effect, remains competent to administer
that legislation until it is assigned to an authority within a
provincial executive in terms of item 14 of this Schedule.

Subitem [}] Fapses two years after the new Cnnsti:tul:i{m.mok.&féﬂ.

Every court, including courts of traditional leaders, existing when
the new Constitution took effect, continues to function and to
exercise jurisdiction in terms of the legislation applicable to it, and
anyone holding office as a judicial officer continues to hold office
in terms of the legislation applicable to that office, subject to —

(a) any amendment or regeal of that legislation; and

(b) consistency with the new Constitution.

{a) The Constitutional Court established by the previous
Constitution becomes ﬂ'u: Constitutional Court under the new
Constitution.

(b) Anyone holding office as the President, the Deputy President
or a judge of the Constitutional Court when the new
Constitution takes effect, becomes the President, the Deputy
President or a judge of the Constitutional Court under the
new Constitution, and continues in office for the unexpired
portion of their term as fixed by section 176(1) of the new
Constitution. '

(a) The Appellate Division of the Supreme Court of South Africa
becomes the Supreme Court uf Appeal under the new

" Constitution,

{b) Anyone holding office as the Chief Justice, the Deputy Chief
Justice or a judge of the Appellate Division when the new
Constitution takes effect, becomes the Chief Justice, the
Deputy Chief Justice or a judge of the Supreme Court of

" Appeal under the new Constitution.

{a) ‘A provincial or local division of the Supreme Court of South
Africa or a supreme court of a homeland or a general division
of such a court, becomes a High Court under the new
Constitution without any alteration in its arca of junisdiction,
subject to any rationalisation contemplated in subitem (6).

(b) Anyone holding office or deemed to hold office as the Judge
President, the Deputy Judge President or a judge of a court
referred to in paragraph (a) when the new Constitution takes
effect, becomes the Judge President, the Deputy Judge President
or a judge of such a court under the new Constitution, subject
to any rationalisation contemplated in subitem (6).

Unless inconsistent with the context or clealy ina ppropriate, a
reference in any legislation or process to - .
(a) the Constitutional Court under the previous Cmsnmunn,
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must be construed as a reference to the Consnmnonal Court
under the new Constitution; ;
{b) the Appellate Division of the Suprerne Court of South Africa,
. must be construed as a reference to the Supreme Court of '
~ Appeal; and
{c) a provincial or local division of the Supremc Court of South
“Africa or a supreme court of 2 homeland or gcncr_al division
- of that court, must be construed as 2 reference to a High
Court. o '

(6) (a) Assoon as is practical after the new Constitution took effect
all courts, including their structure, composition, functioning
and jurisdiction, and all relevant legislation, must be
rationalised with a view to establishing a judicial system
suited to the requu'emcnts of the new Constitution.

(b} The Cabinet mcmbcr responsible for the administration of
justice, acting after consultation with the Judicial Service
Commission, must manage the ratlonalxsanon cnvxsaged in
paragraph (a).

Cases pendmg before courts-

17.  All proceedings which were pending before a court when the new
Constitution took effect, must be disposed of as if the new Constirution
had not been é_riactcd, unless the in_t‘ercst's' of justice rcqﬁire otherwise.

Prosecuting authority _

18. (1) Section 108 of the previous Constitution continues in force until
the Act of Parliament envisaged in section 179 of the new
Constitution takes effect. This subitem does not affect the
appointment of the National Du-ector of Pubhc Prosccuuons in

“terms of section 179.

(2) An attorney-general holding office when the new Constitution
takes effect, continues to function in tcrms‘of the legislation
applicable to that office, subject to subitem (1).

Oaths and affirmations

19. A person who continues in office in terms of this Schedule and who has
taken the oath of office or has made a solemn affirmation under the
previous Constitution, is not obliged to repeat the oath of office or
solemn affirmation under the new Constitution.

Other constitutional institutions
20. (1)} In this section “constitutional institution” means —
(a) the Public Protector; '
{b) the Human Rights Commission;
{c) the Commission on Gender Equality;
(d) the Auditor-General; :
- {e) the South African Reserve Bank;
(f) the Financial and Fiscal Commission;
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@

(g) the Judicial Service Commission; or_- -
(h) the Pan South African Language Board.

A constitutional institution established in terms of the previous
" Constitution continues to function in terms of the legislation

applicable to it, and anyone holding office as.a commission
membet, a member of the board of the Reserve Bank or the Pan

" South African Language Board, the Public Protector or the

3)

Auditor-General when the new Constitution takes effect, continues
to hold office in terms of the legislation applicable to that office,
subject to - . ‘

(a) any amendment or repeal of that lcgtslauon, and

(b) consistency with the new Constitution. -

Séctions 199‘(1), 200(1), (3) and (Si to (11) and 201 to 206 of the

_ prcvioﬁs Constitution continue in force until repealed by an Act of

(4)

' Parllament passed in terms of section 75 of the new Constmmon

The mcmbers of r.he ]ud1c1al Service Comm:ss:on referred to in
section 105(1)(h) of the previous Constitution cease to be
members of the Commission when the members referred to in
section 178(1){i} of the new Constitution are appdintéd..

(5) (a) The Volkstaat Councﬂ established in terms of the previous

Constitution continues to function in terms of the legislation
applicable to it, and anyone holding office as a member of the
Council when the new Constitution takes effect, continues to . .
hold office in terms of the legislation applicable to that office,
subject to — -

(i) any amendment or repeal of that leglslanon, and

(ii} = consistency with the new Constitution.

(b) Sections 184A and 184B{1)}(a), (b) and (d) of the previous
Constitution continue in force until repealed by an Act of
Parliament passed in terms of section 75 of the new
Constxtutxon. :

Enactment of legislction required by new Constitution

21.

(1)

(2)

(3)

(4)

Where the new Constitution requires the enactment of national or
provincial legislation, that legislation must be enacted by the

 relevant authority within a reasonable penod of the date the new

Constitution took cffcct

Section 198(b) of thc new Consntunon may not be enforced until
the legislation envisaged in that section has been enacted.

Section 199(3)(3} of the new Constitution may not be enforced
before the expiry of three months after the legislation envxsaged in
that section has been cnactcd

National legislation envisaged in section 217(3) of the new
Constitution must be enacted within three years of the date on
which the new Constitution took effect, but the absence of this
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legislation during this period does not prevent the :mplemematmn
.. of the polu:}r referred to in section 217(2).

(5) Until tl'.m Act of Parllamcnt referred to in socnun 65(1} of the new

* Constitution is enacted each provincial legislature may determine
its own procedure in terms of which authority is conferred on its
delegation to cast votes on its behalf in the National Council of
Provices, -0 < 0 esh b '

(6) Until the legislation envisaged in section 229(1)(b) of the new
Constitution is enacted, a municipality remains competent to
impose any tax, levy or duty which it was authorised to impose
when the Constitution took effect. o

National unity and reconciliation

22, Notwithstanding the other provisions of the new Constmmn and
despite the repeal of the previous Constitution, all the provisions
. relating to amnesty contained in the previous Constitution under the
heading “National Uniry and Reconciliation™ are deemed to be part of
the new Constitution for the purposes of the Promotion of National
Umty and Rtnuntﬂlamn Act, 1995 (Act 34 of 1995), as amended,
including for the purposes ofits validity. ;

Bill of Rights

23. (1) National legislation envisaged in sections 9(4), 32(2) and 33(3) of
the new Constitution must be enacted within three years of the
date on which the new Gunsntuuun took effect. -

(2) Until the legislation envisaged in sections 32(2) and 33(3) of ::'IH:
new Constitution is enacted - - .
(a) section 32(1) must be regnrded to read as follnm
“(1) Every person bas the right of access to all information
. beld by the state or any of its organs in any sphere of
| government in so far as that information is required for
the exercise or protection of any of their rights.”; and
(b) section 33(1) and (2) must be regarded to read as follows:
“Every person bas the right to -
(a) lawful administrative action where any uf:befrﬂgbrs or
interests is affected or threatened; ;
(b) procedurally fair administrative action where any of their
rights or legitimate expectations is affected or threatened;
(c) - be furnished with reasons in writing for administrative
- action which affects any of their rights or interests unless
the reasons for that action have been made public; and
(d) administrative action which is justifiable in relation to
the reasons given for it where any of their rights is
affected or threatened.”,
{3) Sections 32(2) and 33(3) of the new Constitution lapse if the

legislation mwsag-:d in those sections, respectively, is not enacted
within three years of the date the new Constitution took effect.
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Public administration and security services

24,

(1)

(2)

3)

Sections 82(4)(b), 215, 218(1), 219(1), 224 to 228, 236(1), (2),
(3}, (6), (7)(b) and (8), 237(1) and (2)(a) and 239 (4) and () of
the previous Dunmtuuon continue in force as if the previous
Cnrnsnmtmn had not been repealed, subjectto~

(a) the amendments to thnsu: sections as set out in ﬁnnexurc D;

(b) any further ammdmcnt or any repeal of those sections by an
Act of Parliament passed in terms of smﬂun 75 of the new

Constitution; and

“(e) mnmsl:mr:y mr.'l: the new Constitution.

'l"--'

The Public Semm Cm:nm:ssmn and the prmrmcml service
commissions referred to in Chapter 13 of the previous
Constitution continue to function in terms of that Chapter and the
legislation applicable to it as if that Chapter had not been -
repealed, until the Commission and the provincial service :
commissions are abolished by an Act of Parliament passcd in
terms of section 75 of the new Constiturion.

The repeal of the previous Constitution does not affect any
proclamation issued under section 237(3) of the previous
Constitation, and any such proclamation continues in force,
subject to -

{a) any amendment or rep-cnl, and

{(b) consistency m&: the new Constitution.

Additional disqualification for legislatures

25,

1)

(2)

Anyone who, when the new Constitution took effect, was serving
a sentence in the Republic of more than 12 months’ imprisonment
without the option of a fine, is not eligible to be a member of the
National Assembly or a provincial legislature.

The disqualification of a person in terms of subitem (1) -

* {a) lapses if the conviction is set aside on appeal, or the sentence

is reduced on appeal to a sentence that ducs not disqualify

that person; and
(b) ends five years after the sentence has been completed.

Local government

16.

(1)

Notwithstanding the provisions of sections 151, 155, 156 and 157

of the new Constitution —

[a} the provisions of the Local Government Transition Act, 1993
{Act 209 of 1993), as may be amended from time to time by
national legislation consistent with the new Constitution,
remain in force until 30 April 1999 or until repealed,
whichever is sooner; and

(b} a traditional leader of a community observing a system of
indigenous law and residing on land within the area of a
transitional Im:n! connml, transitional rural cuunc:l or
transitional r:pr:s:nr.atwc council, referred to in the Local
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Government Transition Act, 1993, 2nd who has been identified
as ser out in section 182 of the previous Constitution, is ex officio
entitled to be 2 member of that council until 30 April 1999 or
until an Act of Parliament provides otherwise.

(2) Section 245(4) of the previous Constitution continues in force
until the application of that section lapses. Section 16(5) and (6) of
the Local Government Transition Act, 1993, may not be repealed
before 30 April 1999.

Safekeeping of Acts of Parliament and provindal Acts

27. Sections 82 and 124 of the new Constitution do not affect the
safekeeping of Acts of Parliament or pmvmcml Acts passcd before the
new Constitution took effect.

Registration of immovable property owned by the state
28. (1) On the producton of a certificate by a competent authority that
immovable property owned by the state is vested in a particular
- government in terms of section 239 of the previous Constitution, a
- registrar of deeds must make such entries or endorsements in or
on any relevant register, title deed or other document to register
that immovable property in the name of that government.
(2) No duty, fee or other charge is payahle in mp:ct of a rcgtmnun
in terms of subitem (1), - ' .

ANNEXURE A

Aﬁienameﬁts to Schedule 2 to the
previous Constitution

1.  The replacement of item 1 with the following item:

“1. Parties registered in terms of national legislation and contesting an
election of the National Assembly, shall nominate candidates for
such election on lists of candidates prepared in accordance with
this Schedule and national legislation.”.

2. - The replacement of item 2 with the following item: -

“2." The seats in the National Assembly as determined in terms of
section 46 of the new Constitution, shall be filled as follows:

(a) One balf of the seats from regional lists submitted bythe
respective parties, with a fixed number of seats reserved for
each region as determined by the Commission for the next
election of the Assembly, taking into account avaslable
scientifically based data in respect of mrar.s, and
representations by interested parties.

(b) The other balf of the seats from national lists submitted by

. the respective parties, or from rtgmna”rm where national

" lists were not submitted.”. - -
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3.

9.

The replacement of item 3 with the following item:

*3. The lists of candidates submitted by a party, shall in total contain
the names of not more than a number of candidates equal to the
number of seats in the National Assembly, and each such list shall

. denote such names in such fixed order of prefermwds the party
may determine.”.

. The amendment of item § by replm;mg the wnrds prmcdmg paragraph

(a) with the following words:

“5. The seats referred to in item 2(a) shall be allocated per region to
the parties contesting an election, as follows:™.
The amendmmt ofitemé6- |
(a) bz,r replacing the words p::ccdmg parag:aph {a) with l.h:
following words:
“6. . The seats referred to in item 2(b) shall be allocated to.
the parties contesting an election, as follows:”; and
(b) by replacing paragraph (a) with the following paragraph:
. “(a) - A guota of votes per seat shall be determined by dividing
the total number of votes cast nationally by the mumber
. of seats in the National Assembly, plus one, and the
result plus one, disregarding fractions, shall be the gﬂm
i of votes per seat.”. -

The amendment of item 7(3) by replanng paragraph (b) wﬂh the

following paragraph:

“(b) An amended quota of votes per seat shall be determined by
dividing the total number of votes cast nationally, minus the
nﬂmber of votes cast nationally in favour of the party referred to
int paragraph (a), by the number of seats in the Assembly, plus one,
minus the number of seats finally allocated to the said party in
terms of paragraph (a).”. _ N

The replacement of item 10 with the following item:

"Iﬂ The number of seats in each prmumzf Iag:sl’aruru .sba!l be as
dm:rmmadmm of section 105 uwaCmMm

" The replacement of item 11 w:th the fullomng item:

“11. Parties regrs:m:d in terms of national Iegrs.'anan and contesting
mcfmm‘oﬂ of a provincial legislature, shall nominate candidates for
efecuontombpmwmdfqﬁbmrempmmmﬂimpmpamdm
dchrdmca with this Schedule and national legislation.”.

: The rcpla-:r.m:nt of item Iﬁ wn:h the Eo[lomg item:
i 'szumm of mprﬁmum

' 16. (1) After the counting of votes bas bm amduded, the
number of representatives of each party bas been determined
and the election result has been declared in terms of section

- 190 of the new Constitution, the Commission shall, within
- two days after such declaration, designate from each list of
candidates, published in terms of national legislation, the
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10.

11.

12.

representatives of each party in the legislature.

(2) Following the designation in terms of subitem (1), if a
candidate’s name appears on more than one list for the
National Assembly or on lists for both the National Assembly
and a provincial legislature (if an election of the Assembly and
a provincial legislature is beld at the same time), and such

~ candidate is due for designation as a representative in more
' than one case, the party which submitted such lists shall,
within two days after the said declaration, indicate to the
Commzsszon from which list such candidate will be designated
or in which legislature the_candtdate‘ will serve, as the case
" may be, in which event the candidate’s name shall be deleted
from the other lists. ' -
(3) The Commission shall forthwith publish the list of names of
- representatives in the leg:slature or legxslatures

The amendment of item 18 by rcplacmg paragraph (b) w1th the
following paragraph: :
“(b) a representative is appointed as a permanent delegate to the
National Council of Provinces;”.
The replacement of item 19 with the following item:

“19. Lists of candidates of a party referred to in item 16(1) may be
supplemented on one occasion only at any time during the first 12
months following the date on which the designation of
representatives in terms of item 16 has been concluded, in order to
fill casual vacancies: Provided that any such supplementatton shall

- be made at the end of the list.”
The replaccment of item 23 w:th the following item:-

"Vacanaes

23.(1}  Inthe event of a vacancy in a legislature to which this
Schedule applies, the party which nominated the vacating
member shall fill the vacancy by nominating a person -

(a) whose name appears on the list of candidates from
which the vacating member was originally nominated;
and , o :
(b) who is the next qualified and available person on the
list.
2) A nomination to filla vacancy shall be submztted to tbe
Speaker in writing.
"(3) If a party represented in a legislature dissolves or ceases to
exist and the members in question vacate their seats in
~ consequence of item 23A(1), the seats in question shall be
* allocated to the remaining parties mutatis mutandis as if such
seats were forfeited seats in terms of item 7 or 14, as the case
- may be.”. '
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13.  The insertion of the following item after item 23:
“Additional ground for loss of membership of legislatures

23A. (1) A person loses membership of a legislature to which this
'  Schedule applies if that person ceases to be a member of the
‘party which nominated tbat person asa member of the
legislature. '
(2) Despite subitem (1) any existing politicalupdrty may at any
 time change its name. '
(3) An Actof Parliament may, within a reasonable period after
" the new Constitution took effect, be passed in accordance
with section 76(1) of the new Constitution to amend this item
and item 23 to provide for the manner in which it will be
possible for a member of a leg:slature who ceases to be a
member of the party which nominated that member, to retain
membership of such legislature.
(4) An Act of Patliament referred to in subitem (3) may also
provide for - : :
" (a) any existing party to merge with another party; or
(b) any party to subdivide into more than one party.”.
14, The deletion of item 24.°
15. The amendment of item 25 -
(a) . by replacing the definition of “Commission” with the
following definition:
“ ‘Commission’ means the Electoral Commission referred to
in section 190 of the new Constitution;”; and
(b} by inserting the following definition after the definition of
natlonal list™:
‘new Constitution’ means the Constztutzon of the Republic
of South Africa, 1996;".
16. The deletion of item 26.

ANNEXURE B

Government of Nation‘al-Unity:
- National Sphere

1. Section 84 of the new Constitution is deemed to contain the following
additional subsection:

“(3) The President must consult the Executwe Deputy Presidents -
{a) inthe development and execution of the policies of the _

national government;

(b) in all matters relating to the management of the Cabinet and
the performance of Cabinet business;

() inthe assignment of functions to the Executwe Deputy
Presidents;

(d} before making any appointment under the Constitution or
any legislation, including the appointment of ambassadors or
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other diplomatic representatives;
. (e) before appointing commissions of inguiry;
(f) before calling a referendum; and
(g) before pardoning or reprieving offenders.”.
Section 89 of the new Constitution is deemed to conrain the following
additional subsection:

“(3) Snbmmam (1) and (2) app!y nf.m to an .Exmmrc Deputy
President.”.
Pa_ragraph {2) of sea:ti_nn 90{1] of the new Constitution is deemed to
read as follows: '
“(a) an Executive Deputy President designated by the President;”.

"Section 91 of the new Cnrnsutuunn is dc:m:d to read as follows:
. “Cabinet

91 m The Cabinet consists of the Pﬁes:dmr the Executive Deputy

Presidents and -

(a) mnot more than 27 Ministers who are members of the
National Assembly and appointed in terms of
subsections (8) to (12); and

(b) not more than one Minister who is not a member of the

- National Assembly and appointed in terms of subsection
(13), provided the President, acting in consultation with
the Executive Deputy Presidents and the leaders of the
participating parties, deems the appointment of such a
Minister expedient,

"(2) Each party bolding at least 80 seats in the National Assembly
is entitled to designate an Executive Deputy President from
among the members of the Assembly. -

(3) Ifmp#ﬂyur only one party bolds 80 or more seats in the

" Assembly, the party holding the largest number of seats and
the party bolding the second largest number of seats are each
entitled to designate one Executive Deputy President from

: among the members of the Assembly. '

(4) On being designated, an Executive Deputy President may

- elect to remain or cease to be a member of the Assembly.

{5) An Executive Deputy President may exercise the powers and
must perform the functions vested in the office of Executive
Deputy President by the Constitution wmﬂwdmrbd

* office by the President.
(6) .An Executive Deputy President holds office -
vl fq} until 30 April 1999 unless replaced or recalled by the
party entitled to make the designation in terms of
: * subsections (2) and (3); or ’
() mftbspm elected President after anyakcﬁon of
the National Assembly held be,'brs 30 April 1999,
assumes office.
© (7) Awvacancy in the office of an Executive Deputy President may
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be filled by the party which designated that Deputy President,
(8) A party bolding at least 20 seats in the National Assembly

and which has decided to participate in the government of

national unity, is entitled to be allocated one or more of the

Cabinet portfolios in respect of which Ministers referred to in

subsection (1)(a) are to be appointed, in proportion to the

number of seats beld by it in the National Assembly relative
to the number of seats held by the other participating parties.

(9) Cabinet portfolios must be allocated to the respective
participating parties in accordance with the following
formula:

(a) A quota of seats per pnr:farm mus.t be dm:-mmd by .
dividing the total mumber of seats in the National
Assembly beld joirtly by the participating parties by the
number of portfolios in respect of which Ministers

referred to in subsection (1) (a) are to be appointed, plus
RR— - .t

(b) - The result, disregarding third and subsequent decimals,
if any, is the quota of seats per portfolio,

(c) The number of portfolios to be allocated to a
participating party is determined by dividing the total
number of seats beld by that party in the National
Assembly by the quota referred to in paragraph (b).

(d) The result, subject to paragraph (e), indicates the
number of portfolios to be allocated to that party.

(e) Where the application of the above formula yields a
surplus not absorbed by the number of portfolios
allocated to a party, the surplus competes with other
similar surpluses accruing to another party or parties,
and any portfolio or portfolios which remain
unallocated must be allocated to the party or parties
concerned in sequence of the highest surplus.

(10) The President after consultation with the Executive Deputy
- Presidents and the leaders of the participating parties must -

(a) determine the specific portfolios to be allocated to the
respective participating parties in accordance with the
rnumber of portfolios a!focamd to them in terms of

. subsection (9);

(b) appoint in respect of each .mr.b ponfoﬂa a member of

the National Assembly who is a member of the party to
- which that portfolio was allocated under paragraph (a),

. as the Minister responsible for that portfolio;

(c) if it becomes necessary for the purposes of the

. . .Constitution or in the interest of good government, vary
any determination under paragraph (a), subject to
subsection (9); .

(d) terminate any appointment under pnragmpb (b) -
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(i) - if the President is requested to do so by the leader
- of the party of which the Mm:ster in question is a
member; or
(ii) - if it becomes necessary for the purposes of the
‘ Constitution or in the interest of good government;
T . or o : —
(e) = fill, when necessary, subject to paragraph (b), a vacancy
in the office of Minister,
(11) Subsection (10) must be implemented in the spirit embodied
in the concept of a government of national unity, and the
President and the other functionaries concerned must in the
implementation of that subsection seck to achieve consensus
. at all times: Provided that if consensus cannot be achieved on -
(a) the exercise of a power referred to in paragraph (a), (c)
or. (d)(ii) of that subsection, the President’s decision
prevails;
(b) the exercise of a power referred toin paragrapb (b),

- (d)(i) or (e) of that subsection affecting a person who is
not a member of the President’s party, the decision of the
leader of the party of which that person is a member

' prevails; and

(c) the exercise of a power refmed to in paragmph (b) or
(e) of that subsection affecting a person who is a member
of the President’s party, the President’s decision prevails.
. (12)If any detemﬁnatio_n_ of portfolio allocations is varied under
" subsection (10)(c}), the affected Ministers must vacate their
portfolios but are eligible, where applicable, for
reappointment to other portfolios allocated to their respective
parties in terms of the varied determination.
(1 3) The President —
(a) in consultation with the Executwe Deputy Presidents
and the leaders of the participating parties, must -
() determinea specific portfolio for a Minister
referred to in subsection (1) (b) should it become
. necessary pursuant to a decision of the President
- under that subsection;
(ii) appomt in respect of that portfoho a person who is
not a member of the National Assembly, as the
 Minister responsible for that poﬁfolio; and
(ifi) fill, if necessary, a vacancy in respect of that
) portfolio; or _
(b after consultation with the Executwe Deputy Presidents
and the leaders of the pamc:patmg parties, must
- . terminate any appointment under paragraph (a) if it
i becomes necessary for the purposes of the Constitution
or in the interest of good government.
(14) Meetings of the Cabinet must be presided over by the
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President, or, if the President so instructs, by an Executive
Deputy President: Provided that the Executive Deputy
Presidents preside over meetings of the Cabinet in turn unless
the exigencies of government and the spirit embodied in the
concept of a government of national unity otherwise demand.

(15) The Cabinet must function in @ manner which gives
consideration to the consensus-seeking spirit embodied in the
concept of a government of national unity as well as the need

- for effective government.”. S
5. Section 93 of the new Constitution is deemed to read as follows:
“Appointment of Deputy Ministers

93. (1) The President may, after consultation with the Executive
Deputy Presidents and the leaders of the parties
participating in the Cabinet, establish deputy ministerial
posts. -

(2) A party is entitled to be allocated one or more of the deputy
" " inisterial posts in the same proportion and
according to the same formula that portfolios in the
Cabinet are allocated. '
' (3) The provisions of section 91 (10) to (12) apply, with the
’ necessary changes, in respect of Deputy Ministers, and in such
application a reference in that section to a Minister or a
- portfolio must be read as a feferen_ce to a Depury Minister or
- a deputy ministerial post, respectively.
(4) If a person is appointed as the Deputy Minister ‘of any
portfolio entrusted to a Minister— =
(a) that Deputy Minister must exercise and perform on
~ bebalf of the relevant Minister any of the powers and
functions assigned to that Minister in terms of any
legislation or otherwise which may, subject to the
directions of the President, be assigned to that Deputy
Minister by that Minister; and
(b) any reference in any legislation to that Minister must be
construed as including a reference to the Deputy
Minister aéting in terms of an assignment under
paragraph (a) by the Minister for whom that Deputy
Minister acts. N ‘
(5) Wbeﬁevér a Deputy Minister is absent or for any reason
* unable to exercise or perform any of the powers or functions
of office, the President may appoint any otber Deputy
Minister or any other person to act in the said Deputy
Minister’s stead, eitber generally or in the exercise or
 performance of any specific power or function.”.
6.  Section 96 of the new Constitution is deemed to contain the following
additional subsections:
“(3) Ministers are accountable individually to the President and to
 the National Assembly for the administration of their
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portfolios, and all members of the Cabinet are
correspondingly accountable collectively for the performance
of the functions of the national government and for its
policies.

" (4) Ministers must admtmster thezr portfolzos in accordance with
the policy determined by the Cabinet.

(5) If a Minister fails to administer the portfolio in accordance
with the policy of the Cabinet, the President may require the

- Minister concerned to bring the administration of the
portfolio into conformity with that policy.

(6) If the Minister concerned fails to comply with a requirement of
the President under subsection (5), the President may remove
the Minister from office -

(a)  if it is a Minister referred to in section 91(1)(a), after
consultation with the Minister and, if the Minister is not
a member of the President’s party or is not the leader of
@ participating party, also after consultation with the

- leader of that Minister’s party; or '

(b} -if it is a Minister referred to in section 91(1)(b), after
consultation with the Executive Deputy Presidents and
the leaders of the participating parties.”.

ANNEXURE C

Government of Natlonal Unity:
Provincial Sphere

1. Section 132 of the new Constitution is deemed to read as follows:
“Executive Councils

132.(1) The Executive Council of a province consists bf the Premier
and not more than 10 members appointed by the Premier in
accordance with this section.

(2) A party bolding at least 10 per cent of tbe seats in a provincial
legislature and which has decided to participate in the
government of }zational unity, is entitled to be allocated one

 ormore of the Executive Council portfolios in proportion to
' the number of seats held by it in the legislature relative to the
number of seats held by the other participating parties.
. (3) Executive Councxl portfolios must be allocated to the
respective participating parties accordmg to the same formula
set out in section 91 (9), and in applying that formula a
reference in that section to — '
(a) the Cabinet, must be read as a reference to an Executive
Council;
() a Mzmster, must be read as a reference to a member of
an Executive Council; and ;
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(4)

(5)

(c) the National Assembly, must be read as a reference to
the provincial legislature.

The Premier of a province after consultation with the leaders

of the participating parties must —

(a) determine the specific portfolios to be allocated to the
respective participating parties in accordance with the
number of portfolios allocated to them in terms of
subsection (3); ' :

(b) appoint in respect of each such portfolio a member of
the provincial legislature who is a member of the party
to which that portfolio was allocated under paragraph
{a), as the member of the Executive Council responsible
for that portfolio;

- {c) if it becomes necessary for the purposes of the

Constitution or in the interest of good government, vary
" any determination under paragraph (a), subject to
" subsection (3);
(d) terminate any appointment under paragraph (b) -
(i) ifthe Premier is requested to do so by the leader of
the party of which the Executive Council member
- in question is a member; or
(i) if it becomes necessary for the purposes of the
Constitution or in the interest of good government;
or _ .
(e) fill, when necessary, subject to paragraph (b), a vacancy
- in the office of a member of the Executive Council.
Subsection (4) must be implemented in the spirit embodied in
the concept of a government of national unity, and the Premier
and the other functionaries concerned must in the
implementation of that subsection seek to achieve consensus at
all times: Provided that if consensus cannot be achieved on —
(a) the exercise of a power referred to in paragraph (a), (c)
‘or (d)(ii) of that subsection, the Premier’s decision
prevails;

.' (b)  the exercise of a power referred to in paragraph (b),

(6)

(7}

(d)(3) or (e) of that subse&tz_'on affecting a person who is
not a 'mgmber of the Premier’s party, the decision of the
leader of the party of which such person is a member
prevails; and I ’
(c) " the exercise of a power referred to in paragraph () or
* (e) of that subsection affecting a person who is 2 member
of the Premier’s party, the Premier’s decision prevails.
If any determination of portfolio allocations is varied under
subsection (4)(c), the affected members must vacate their
portfolios but are eligible, where applicable, for
reappointment to other portfolios allocated to their respective
parties in terms of the varied determination.
Meetings of an Executive Council must be presided over by
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the Premier of the province. S
(8) An Executive Council must function in a manner which gives
consideration to the consensus-seeking spirit embodied in the
~ concept of a government of national unity, as well as the need
for effective government.”. '
2. - Section 136 of the new Constitution is deemed to contain the following
additional subsections:

“(3) Members of Executive Councils are accountable individually to
the Premier and to the provincial legislature for the administration
of their portfolios, and all members of the Executive Council are
correspondingly accountable collectively for the performance of
the functions of the provincial government and for its policies.

{4) Members of Executive Councils must administer their portfolios in
accordance with the policy determined by tbe Council.

’ (5) Ifa member of an Executive Council fails to administer the
B _ portfolzo in accordance with the policy of the Council, the Premier
' may require the member concerned to bring the admmzstratzon of
" the portfolto mto conformity thh that pohcy '

(6) If tbe member concemed fazls to compiy with a requ:rement of the
Premier under subsection (5), the Premier may remove the
-member from office after consultation with the member, and if the
member is not a member of the Premier’s party or is not the leader
of a participating party, also after consultation wzth the Ieader of
' that members party.”.

ANNEXURE D

Public administration andsecuriiy
serv:ces. Amendments to sections of the
previous Constitution

1. The amendment of section 218 of the previous Consmution -
(a} . by replacing in subsection (1) the words preceding paragraph
(a) with the followmg words:
“(1) Subject to the directions of the Mmzster of Sdfety and Securzty,
\ the National Commissioner shall be responstble for -7
(b) by replacing paragraph (b} of subsection (1) with the
following paragraph: _
“(b) the appointment of provmczal commissioners;”;
(c} by replacing paragraph (d) of subsection (1) with the
following paragraph:
“(d) the investigation and preuentzon of organised crime or
crime which requires national investigation and
. ~ prevention or specialised skills;”; and
{(d) by replécing paragraph (k) of subsection (1) with the
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following paragraph:.

- “(R) the establishment and maintenance of a national public
order policing unit to be deployed in support of and at
the request of the Provincial Commissioner;”.

2.  The amendment of section 219 of the previous Constitution by
: replacing in subsection (1) the words preceding paragraph (a) with the
following words:

“(1} Subject to section 218(1), a Provincial Comm:sszoner shall be
responsible for —”
3. The amendment of section 224 of the previous Constitution by
rcplacm g the proviso to subsection (2) with the following proviso:

“Provided that this subsection shall also apply to members of any
armed force which submitted its personnel list after the
commencement of the Constitution of the Republic of South Africa,
1993 (Act 200 of 1993), but before the adoption of the new
constitutional text as envisaged in section 73 of that Constitution, if
tbe political organisation under whose authority and control it stands
or with which it is associated and whose objectives it promotes did
participate in the Transitional Executive Council or did take part in
* the first election of the National Assembly arzd the provincial

- legislatures under the said Constitution.”

4. The amendment of section 227 of the previous Constitution by
replacing subsection (2) with the following subsection:

“(2) The National Defence Force shall exercise its powers and perform
its functions solely in the national interest in terms of Chapter 11
of the Constitution of the Republic of South Africa, 1996.”.

5. The amendment of section 236 of the previous Constitution —
{a) by replacing subsection (1) with the following subsection:
“(1) A public service, department of state, administration or
security service which immediately before the commencement
of the Constitution of the Republic of South Africa, 1996 -
{(hereinafter referred to as “the new Constitution”), performed
governmental functions, continues to function in terms of the
~ legislation applicable to it until it is abolished or incorporated
or integrated into any appropriate institution or is
rationalised or consolidated with any other institution.”;
(b)- by replacing subsection (6) with the following subsection:

“(6) (a) The President may appoint a commission o review the
conclusion or amendment of a contract, the appointment
or promotion, or the award of aterm or condition of service
or other benefit, which occurred between 27 April 1993

and 30 September 1994 in respect of any person referred
to in subsection (2) or any class of such persons.

(b) The commission may reverse or alter a contract,
appointment, promotion or award if not proper or
justifiable in the ‘;ircumstances of the case.”; and



i

GOVERNMENT GAZETTE, 18 DECEMBER 1996 No. 17678 145
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No. 108, 1996

Schedule 6 - Transitional Arrangements

{c) by replacing “this Constitution”, wherever this occurs in
section 236, with “the new Constitution™.
6.  The amendment of section 237 of the previous Constitution —
(a) by replacing paragraph (a) of subsection (1) with the following
paragraph:

“(a) The rationalisation of all institutions referred to in
section 236(1), excluding military forces referred to in
section 224(2), shall after the commencement of the
Constitution of the Republic of South Africa, 1996,
continue, with a view to establishing -

(i)  an effective administration in the national sphere of
government to deal with matters within the
jurisdiction of the national sphere; and

(5) an effective administration for each province to
deal with matters within the jurisdiction of each
provincial government.”; and '

{b) by replacing subparagraph (i) of subsection (2)(a) with
the following subparagraph:

(i} institutions referred to in section 236(1), excluding
military forces, shall rest with the national
government, which shall exercise such '
responsibility in co-operation with the provincial
governments;”.

7.  The amendment of section 239 of the previous Constitution by
replacing subsection (4) with the following subsection:

=(4) Subject to and in accordance with any applicable law, the assets,
rights, duties and liabilities of all forces referred to in section
224(2) shall devolve upon the National Defence Force in
accordance with the directions of the Minister of Defence.”.
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Schedule 7
Laws Repealed

NUMBER AND TITLE
YEAR OF LAW

Act 200 0f 1993 | Constitution of the Republic of South Africa, 1993

Act 2 of 1994 Constitution of the Republic of South Africo
Amendment Acl, 1994

Act 3 of 1994 Comstitution of the Republic of South Africa
Second Amendment Act, 1994

Act 13 of 1994 Constitution of the Republic of Sovth Africa
Third Amendment Act, 1994

Act 14 of 1994 Constitution of the Republic of South Africo
Fourth Amendment Act, 1994

Act 24 of 1994 Constitution of the Republic of South Africo
Sixth Amendment Act, 1994

Act 29 of 1994 Constitution of the Republic of South Africa
Fifth Amendment Act, 1994

Act 20 of 1995 Constitution of the Republic of South Africa
Amendment Act, 1995

Act 44 of 1995 Constitution of the Republic of South Africa

' Second Amendment Act, 1995

Act 7 of 1996 Constitution of the Republic of South Africo
Amendment Act, 1996

Act 26 of 1996 Constitution of the Repoblic of South Africo
Third Amendment Act, 1996




